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Reno Hilton Resorts Corporation d/b/a Reno Hilton
and United Brotherhood of Carpenters, West-
ern Council of Industrial Workers, AFL—CIO,
United Brotherhood of Carpenters and Joiners
of America, AFL-CIO-CLC. Cases 32-CA-
13390 and 32—CA-136021

December 18, 1995
DECISION AND ORDER

By CHAIRMAN GOULD AND MEMBERS BROWNING
AND TRUESDALE

On February 22, 1995, Administrative Law Judge
Michael D. Stevenson issued the attached decision.
The Respondent filed exceptions and a supporting
brief. The Genera Counsel and the Charging Party
filed cross-exceptions and supporting briefs, and the
Respondent and the Union filed answering briefs.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and the
record in light of the exceptions and briefs and has de-
cided to affirm the judge’s rulings, findings,2 and con-
clusions as modified and to adopt the recommended
Order as modified and set forth in full below.

The Union conducted an organizing campaign
among the Respondent’s employees during the spring,
summer, and fall of 1993. The judge found that, during
the course of that campaign, the Respondent violated

1Case 32-RC-3720 was formerly consolidated with the captioned
cases. On March 20, 1995, after the judge's decision issued, the
Union filed a motion to sever cases and for leave to withdraw its
representation petition. By order dated March 27, 1995, the Board
granted the Union’s motion and severed and closed Case 32-RC-
3720. The Respondent’s motion for reconsideration of the Board's
action was denied on April 12, 1995. Accordingly, we have deleted
the severed case from the caption.

Because the Union has withdrawn its petition and Case 32-RC—
3720 has been closed, we find it unnecessary to consider the issues
raised by the Union’s election objections.

2The Respondent has excepted to some of the judge's credibility
findings. The Board's established policy is not to overrule an admin-
istrative law judge's credibility resolutions unless the clear prepon-
derance of all the relevant evidence convinces us that they are incor-

Section 8(fiM DBUfI* ERR17*fiM DNMfla)fiM DBUfI* ERR17*fiM DNMfl
it violated Section 8(fiMDBUfl* ERR17*fiM DNMf{la)fiM DBUfl* ERR17?
mittees known as quality action teams. The judge rec-

ommended dismissal of numerous complaint allega-

tions.3

The 8(fiMDBUfl* ERR17*fiMDNMfla)fiM DBUfI* ERR1

We affirm the judge's disposition of the great major-
ity of the alegations.4 We agree, however, with the
General Counsel and the Union that the judge erred in
failing to find three additional violations of Section
8(fiMDBUfl* ERR17*fiM DNMfla)fiMDBUfl* ERR17*fiM DNMfl(fiMDB

1. We first find, as the Union urges, that a memo-
randum dated April 7, 1993, from the Respondent’'s
president, Ronald Hughes, to employees unlawfully
threatened employees with unspecified reprisals and
implied that supporting the Union was futile. The text
of the memo read:

31n the absence of exceptions, we adopt pro forma the judge’s rec-
ommended dismissal of the following complaint allegations. Case
32-CA-13390: par. 6(fiMDBUfl* ERR17*fiMDNMfle)fiMDBUfI* ERR17*fiMDNMTl, (fiM
13602: par. 6(fiMDBUfl* ERR17*fiM DNMf{la)fiM DBUfI* ERR17* fiM DNMfl (fiM DBUfI*E
(fiMDBUflI* ERR17*fiMDNMf{ly)fiMDBUfl* ERR17*fiMDNMTl, (fiMDBUfl* ERR17*fiMD
4We affirm the judge’s finding that Supervisor Terry Bolin sub-
jected union activist McAllaster to the workings of a disparately en-
forced no-solicitation/no-distribution rule. Contrary to the judge,
however, we do not rely on evidence that the Respondent posted
antiunion banners in its facility. Absent a showing that a union lacks
sufficient means to communicate with employees, an employer does
not violate the Act by enforcing a valid no-solicitation rule while en-
gaging in antiunion solicitations of its own. See Summitville Tiles,
300 NLRB 64, 66 (fiMDBUfl* ERR17*fiM DNMfl1990)fiM DBUfl* ERR17*fiMDNMfl.
In finding that the Respondent unlawfully prohibited employees
from wearing prounion insignia at work, the judge cited, inter dia,
the Board's decision in Windemuller Electric, 306 NLRB 664
(fiMDBUflI* ERR17*fiMDNM{l1992)fiMDBUfl* ERR17*fiMDNMTI, in which the Board f
prohibited employees from placing union stickers on hardhats owned
by the employer. In affirming the judge on this point, we recognize
that the Sixth Circuit Court of Appeas declined to enforce the
Board's decision in relevant part. NLRB v. Windemuller Electric, 34
F.3d 384, 393-395 (fiMDBUfl* ERR17*fiM DNMfl1994)fiM DBUfl* ERR17*fiMDNMfl. W
decision which, in any event, was based on the employer’s owner-
ship of the hardhats and its not having prevented the employees from
wearing union insignia on their own clothing. Here, the Respondent
does not contend that its refusal to alow employees to wear union
insignia was based on any property interest. It argues only that it

rect. Standard Dry Wall Products, 91 NLRB 544 (fiMDBUfl* ERR17*fi M I fRrdiBn) fiofl e b iclFRRamplioyesis| NaX| weaf deitlds pro- or anti-
F.2d 362 (fiMDBUflI* ERR17*fiMDNMfI3d Cir. 1951)fiM DBUfl* ERR17* fillniDNMIfisi gicahave ¢aebful iyiéeemendd thelbbicortverid areas during

find no basis for reversing the findings.
We find it unnecessary to decide whether the judge correctly
found the following violations: solicitation of grievances—by Dean

worktime, and that the policy was evenhandedly enforced. We reject
that defense for the reasons stated by the judge.
In exceptions, the Respondent contends that the judge erred in re-

Lane (fiMDBUflI* ERR17*fiMDNMflAnn Altaa Fulton and Tom McAllastés)iiigl DB BHBRRERT gy fentpyl dyaeyMstang @iMgDBNGHERERDZ* fiM DNMflAN-
tonio Vatierra)fiMDBUfI*ERR17*fiMDNMTfl, by Brooke Dunn and Besréry Bateame(iid DBUH*BERED iV DiyMBdpearthsor Pok Tong

Bogard)fiMDBUfI* ERR17*fiMDNMfTl; interrogations—by Sandy WarbingtotetfilMiiBtH] eRER 1rareNAtBdN MitB SpaniBay oy ) bt BrripRigee: iM DNMTl, by
Florentino Diaz (fiMDBUfl*ERR17*fiMDNMflSooki Ha)fiM DBUfI* ERRIVHhE NREdbhitletii M| tHER R t6 Dbl flbasnpearstigk becqiseds)) fi M DBUfI* ERR17* i
loss—by Bill Shad (fiMDBUflI* ERR17*fiMDNMfIRamon Carballo)fiM D Bth#*tEsRISEIT iV DA Nifhd Likemiss vee thirsd et captieresHearsay is not

sary to decide whether the judge erred in failing to find that the

automatically excluded in administrative proceedings. Alvin J. Bart

quality action teams (fiMDBUfl* ERR17*fiMDNMfldiscussed below)fiM D&UIGERRE TNIIRBNM2 (oviiRItHt BRIRAER fi MiDawW fl 1978)fiM DBUfI* ERR17* fiMDNN

fully conferred on employees or that Supervisor Jan Mooney unlaw-
fully asked employee Baker how she was going to vote. Whether or
not the Respondent violated the Act in any of those respects would
not materialy affect our Order.

319 NLRB No. 140

F.2d 1267 (fiMDBUflI*ERR17*fiMDNMfl2d Cir. 1979)fiMDBUfl* ERR17*fiMDNMfTl. In
object to the testimony, it was properly admitted. Id. at 243. Finaly,

Nunez testified that Bothem made similarly coercive remarks to him

individually, in English, which he understood.
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As you may have heard, the Carpenters Union is
contacting our employees to try to get them to
sign union cards. We are dedicated to making the
Reno Hilton as successful for our employees as it
is for our guests and the company. As a result, the
hotel is strongly opposed to the attempts by the
Carpenters Union to come into our hotel. That
union can't do anything for you that you cannot
do better for yourselves. The union would not
benefit you in any way and could hurt you seri-
oudly. It could interfere with our ability to make
this the best possible place to work and block free
communication between us.

What this boils down to is: refuse to sign union
authorization cards and avoid a lot of unnecessary
trouble. You will aways do better with us without
a union, which can't and won’'t do anything for
you except jeopardize your jobs. If you want job
security and a good place to work under the best
terms and conditions, reject the union.

The judge found that Hughes' communication was not
unlawful. He cited Airporter Inn Hotel, 215 NLRB

Respondent violated the Act in this respect as alleged
in the complaint.

2. We dso find, contrary to the judge, that the Re-
spondent unlawfully granted benefits to employees
when Hughes announced in a memo to employees
dated May 14 that layoffs occasioned by an upcoming
renovation program would be implemented on the
basis of seniority and that the board of adjustment,
which had existed under the Respondent’s predecessor,
Bally’s, but which had been discontinued when the Re-
spondent took over the facility, had been restored.6
The judge found that, in both respects, the Respondent
had changed its previous policies, and that the General
Counsel had established a prima facie case based on
the timing of the announcement. He also found, how-
ever, that the Respondent had rebutted the prima facie
case. The judge reasoned that Hughes memo con-
tained other announcements that were not uniformly
positive and did not uniformly enhance employees
benefits.” He found that the memo was ‘‘a common
sense response to employee questions not particularly
related to the union campaign.’’® The judge also noted
that the board of adjustment was discontinued by

824 (fiM DBUfl* ERR17*fiM DNMfl1974)fiM DBUfl* ERR17HU@RSE MNEIRCRRSRIhE BelRi cRind) Hhad: e

er's communication, which contained language similar
to the second paragraph of Hughes memo, was lawful.

We disagree with the judge’s conclusion. The Board
has held that although employers warnings of ‘‘seri-
ous harm’’ that may befal employees who choose
union representation are not unlawful in and of them-
selves, they may be unlawfully coercive if uttered in
a context of other unfair labor practices that ‘‘impart
a coercive overtone’’ to the statements. Community

Cash Sores, 238 NLRB 265, 269 (fiMDBUfl*ERR1PHIBR

Greensboro Hosiery Mills, 162 NLRB 1275, 1276

lar PEP program (fiMDBUfl* ERR17*fiM DNMflunder which layoffs we
mented according to seniority)fiMDBUflI* ERR17*fiMDNMfl was also
creation. In these circumstances, the judge reasoned, it
made no sense to preclude Hughes from changing the
two policies for the good of the Respondent. The Gen-
eral Counsel has excepted to the judge's dismissal of
these allegations. We find merit to the exception.
Unlike the judge, we find that the Respondent has
failed to demonstrate that it would have granted these
; _ o : easiing -
B e IR Sy

its answeri

; * % £i i * % £i o ty f f ] v/ * %
(fiMDBUfl* ERR17*fiM DNMf| 1967)fiMDBUfI* ERR17 ﬁMﬁQM%eggj%H@éofﬁ %ﬁ%ﬂ%@%@@ﬁm%un ERR17

Cir. 1968)fiMDBUflI* ERR17*fiMDNMfl. We find such a caRk

ent violated the Act repeatedly. Its unlawful acts in-
cluded threatening an employee that the hotel would
close before the Union could come in, stating that
union supporters could be fired, promising to grant
benefits if the Union was rejected, threatening to with-
hold or take away benefits if the Union was certified,
granting benefits during the union organizing cam-
paign, and indicating that it would reject any union de-
mands in order to show how *‘stupid’’ unions are. The
coercive effect of Hughes memo is apparent when it
is read against the backdrop of those unfair labor prac-
tices, which give both specificity and force to Hughes
otherwise vague assertions that the Union would not
benefit employees, could hurt them serioudy, and
might jeopardize their jobs.> We therefore find that the

5In Airporter Inn Hotel, supra, by contrast, no other unfair labor
practices were found. And even though the court of appedls in
Greensboro Hosiery Mills, supra, declined to enforce the Board's de-
cision concerning the ‘‘serious harm’’ statement, it noted that only

does not suggest specific reason why it was nec-
essary or even beneficial for the Company to change
either policy when it did (fiMDBUfI*ERR17*fiMDNMflor at all)fiMDE
May 14 memo did not refer to the Union, we think
that, in the context of the Respondent’s other unfair
labor practices, including promises of benefits if the
employees rejected the Union and the granting of a
merit wage increase program, reasonable employees

isolated 8(fiMDBUfl* ERR17+*fiM DNMfla)fiM DBUfI* ERR17*fiM DNMfl (fiM DBUfI* ERR:
violations were not isolated, and many were directly related to the
statements in Hughes' memo.

6The board of adjustment was an interna arbitration panel used
to settle disputes. It was abolished soon after the Respondent took
over the facility in 1992.

7The memo did, however, state that the PEP (fiMDBUfl* ERR17*fiM DNMflprofit enh
program)fiM DBUfl* ERR17*fiMDNMfl, which had led to numerous layoffs and considere
ety among employees, had been concluded. The ending of PEP is
not aleged to have violated the Act.

8The memo did not mention the Union.

9See American Sunroof Corp., 248 NLRB 748 (fiMDBUfl* ERR17*fiM DNM{l1980)fi
on other grounds 667 F.2d 20 (fiMDBUflI* ERR17*fiMDNMfl6th Cir. 1981)fiM DBUfl* ER
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would have viewed the new benefits as having been
conferred by the Respondent in order to undermine
support for the Union. Accordingly, we find that the

ceptions, does not contend was unlawful.1* The con-
duct alleged in the complaint—videotaping employees
as they entered to vote—is not substantiated in the

Respondent violated Section 8(fiMDBUfI* ERR17*fiM DNRGRe)i VIBBRE0ERIRNVAf NeDisdad ¢rrbiyess: ERIRey* fiM DNM 1)fiM

granting these two benefits.
3. We further agree with the General Counsd that
Hughes made unlawful statements in a series of

entered the facility through the employees entrance.
That entrance, however, was several hundred feet away
from the voting area, which was far inside the build-

speeches to employees on November 2 (fiMDBUfI* ERR17*IEMORIEY sEaskibe facility, the employees were
the election)fiMDBUfI*ERR17*iMDNMTl. In the speechélOigLHRE NSl QHCl not normally have done on

employees of the benefits the Respondent had already

granted (fiMDBUflI*ERR17*fiMDNMflincluding the unl

a workday; they were not engaged in protected activity

{gg%_t %%t tering the faci!ity. We there-
action teams, which we discuss below)fiMDBUFI* ERRl?*?gffoyeef\g a,; ondent's videotaping of the em-

Hilton has given you al an opportunity to dem-
onstrate your commitment and value. I'm asking
you now to give Hilton a chance to show its com-
mitment to you. Vote no . . . Remember in a
year from now you can bring this union, or any
other union, in here. But right now, give Hilton
and give me a chance, and I'll deliver.

Relying on Hyatt Regency Memphis, 296 NLRB 259

hey entered the building was not coercive.
5. Findly, we adopt the judge’s finding that Section
8(fiMDBUfl* ERR17*fiM DNMfla)fiMDBUfl* ERR17*fiM DNMfl(fiMDB
Bothem ordered her housekeeping staff to wear *‘Vote
No'’ T-shirts, but on a rationale different from that of-
fered by the judge. The judge concluded that the inci-
dent violated Section 8(fiM DBUflI* ERR17*fiMDNMfla)fiM DBUfl* ERR
ployees to declare their sentiments regarding the union
campaign and, as a result, constituted unlawful interro-
ation. The credited testimony, however, indicates that

fn. 2 (fiMDBUfI* ERR17*fiMDNMfl 1989)fiM DBUfl* ERR1iidi Mi\\éesanérAgsivhiienBatingale b i@ i4ehiLiRB
925 (fiMDBUfI* ERR17*fiMDNMfl1984)fiM DBUfI* ERR174iNMRBIMT.stihes, ublde darmdrHyohestingraasiss ane-
tected by Section 8(fiM DBUfI* ERR17*fiM DNMflc)fiM DB iR 16" ithHoéyMihe VVeghsrgiaa 3 dseysisg | mesr

view, Hughes' request for a chance to ‘‘deliver,”’ taken
in the context of his earlier references to benefits al-
ready bestowed, and in the broader context of the Re-
spondent’s unlawful promises of benefits, grants of
benefits, and implied promises to remedy grievances,
would be interpreted by reasonable employees as an
implied promise either to grant additional benefits or
to remedy employees grievances, or both.10 Accord-
ingly, we find that Hughes' statements violated Section

sage. As the Board has previously held, ‘‘[t]o require

employees to disseminate antiunion literature violates

the Section 7 right to engage in union activity or to

refrain from engaging in activity for any party during

the election campaign.”’ <ientific Atlanta, Inc., 278

NLRB 467 (fiMDBUfl* ERR17*fiMDNM{fl1986)fiM DBUfl* ERR17* fiMI
tice to conform to the violation as found.

The 8(fiMDBUfl* ERR17*fiMDNMfla)fiM DBUfl* ERR:

8(fiM DBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fiM DN MTI MDige) fiowERR bzt fiveCREsfondaDBO) ateBRBRE7 fiM DNMHI.

4. The complaint alleges that the Respondent vio-

tion 8(fiMDBUfl* ERR17*fiM DNMfla)fiMDBUfl* ERR17*fiM DNMfl(fil

lated Section 8(fiM DBUfl* ERR17*fiM DNM{la)fiM DBUfI* ERRIEATsD MR BV BB B FHRADMHMUONNI VA BIO EREIR 1M

antiunion rally through which employees were forced
to pass on their way to vote and by videotaping em-
ployees as they were on their way to vote. The judge
found, and we agree, that the rally was not coercive,
but he did not rule on the videotaping allegation. The
Union argues that the judge should have found the
videotaping unlawful. We reject that argument, which
is based entirely on the Respondent’s photographing
and videotaping of a prounion rally earlier on election
day—conduct that was not alleged in the complaint to
be unlawful, and that the General Counsel, in his ex-

QATSs were labor organizations within the meaning of
Section 2(fiMDBUfl* ERR17*fiM DNM{I5)fiM DBUfl* ERR17* fiM DNMf
employees participated and which ‘‘dealt with’ the
Respondent concerning wages, hours, and other terms
and conditions of work. It is clear from the record, as
the judge found, that the QATSs or their members made
proposals or requests concerning those subjects to
which the Respondent responded by either accepting or
rejecting, and that those actions occurred on more than
an isolated or ad hoc basis.l2 The minutes of QAT
meetings reveal that proposals, requests, or employee
concerns were raised with regard to numerous matters

10See Hubbard Regional Hospital, 232 NLRB 858, 870 (fiMDBUII*SIREF ?Iﬁgf%BE@%E FFHAD other em-
BhOV MO0 q

enfd. in relevant part 579 F.2d 1251 (fiMDBUfI*ERR17*fiMDNMfl1st

decisions relied on by the judge to be distinguishable from this case.
In Hyatt Regency Memphis, supra, the general manager’s plea for ‘‘a
chance’’ was qualified by a statement that he could make no prom-
ises. 296 NLRB at 269. A similar statement in Agri-International,
supra, was unaccompanied by any other unlawful or objectionable
employer conduct.

ISR the workplace,

v
11|n fact, the General Counsel has not excepted in any way to the
judge’s failure to find the videotaping unlawful.
12 See Electromation, Inc., 309 NLRB 990 (fiMDBUfl* ERR17*fiM DNMfl1992)fiM DE
1148 (fiMDBUfI* ERR17*fiMDNMfl7th Cir. 1994)fiMDBUfl*ERR17*fiMDNMTl; E. I. d
NLRB v. Cabot Carbon Co., 360 U.S. 203 (fiMDBUfl* ERR17*fiMDNM{l1959)fiM DBUf’
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equipment needed by employees, employee rotation
among jobs, distribution of suites for cleaning, training
of new employees, staffing levels, starting times, air-
flow in working areas, job descriptions, paid sick days,
fairness of the wage structure, employees sharing tips
with supervisors—and the Respondent indicated an in-
tention to address those issues, and in some cases took
action in response.t3 Although the Respondent cor-
rectly notes that most of the topics addressed in QAT
meetings apparently did not involve wages, hours, or
other terms and conditions of employment, that fact
aone does not mean that the QATSs are not labor orga-

1157

judge recommended setting the results of the election
aside and holding a second election. The judge aso
recommended that the notice to employees be pub-

lished in Spanish, Chinese, and Tagalog (fiMDBUfl*ERR17*fiMDNM

well as English; that they be signed by either Hughes
or Santo; that they be mailed to employees and pub-
lished in appropriate company publications; and that
the Respondent furnish the Union, within 1 year of the
decision, a list of the names and addresses of its cur-
rent employees. The judge, however, declined to order
additional extraordinary relief requested by the Genera
Counsel.

nizations. Section 2(fiMDBUflI* ERR17*fiM DNMI5)fiM DBUfHERBEE M DNielplbis yestaeedntd aheojgages

tion is a labor organization if employees participate in
it and if it exists, even in part, for the purpose of deal-
ing with the employer concerning those subjects.

Although he found the 8(fiMDBUfI* ERR17*fiM DNMfl e B vER R THhilorDNIIEH ol B BLEGtBIRIRDZ* éd DN Ml 2)fi M DB!

did not discuss the basis for his implicit finding that
the Respondent dominated and/or interfered with the
formation or administration of the QATs. The record,
however, plainly establishes such domination and inter-
ference. As the Respondent admits, its general man-
ager, Tony Santo, developed the QATs and created
their agendas. Santo testified that the Respondent’s
management determined the number, size, and struc-
ture of the QATSs, and paid those employees who at-
tended meetings during their worktime. Management
personnel, including Santo himself, participated as
members of the QATs. Santo also admitted that either
he or the Respondent’s president would have the ulti-
mate decision-making power within the QATSs, and
that management could cancel the QATSs at any time.
Although employees volunteered for membership on
the QATSs, and were not selected by management, it is
clear that the Respondent thoroughly dominated and
interfered with the formation and administration of the
QATs.14

THE REMEDY15

Having found that the Respondent committed a host
of violations of the Act, many of which involved the
participation of the Respondent’s high-ranking man-
agement personnel, the judge recommended issuing a
broad cease-and-desist order. Because he found that
the Respondent engaged in objectionable conduct, the

13See G.C. Exhs. 4(fiMDBUfI*ERRL7* iMDNMfIb)fiMDBUI ERR17HRRSRINAAY Yri R8RSR+ E8RSC R MM BEUFPERW%NW (fIMDBUAI*E

failure to order the Respondent to afford the Union, for
6 months, access to the Respondent’s bulletin boards
and other places where notices to employees are pub-

facilities to reply to any address by the Respondent to
employees on the subject of unionization; and to allow
the Union to make a 30-minute speech to employees,
on worktime, before any Board-conducted election.
The General Counsel also excepts to the judge's failure
to order the notice to be read personaly by either
Hughes or another member of the Respondent’s execu-
tive committee. In addition, the Union has excepted to
the judge's failure to order the Respondent to give the
Union access to employees in nonwork areas during
nonworking time; to alow the Union to be present
during any address by the Respondent to employees on
the subject of union representation; to alow the Union
to make a 1-hour speech to employees before an elec-
tion; to publish the notice in local newspapers; and to
allow a Board agent and a union representative to be
present when the notice is read to employees.

On July 26, 1995, the Respondent filed motions to
reopen the record and admit additional evidence and to
take administrative notice. In the motions, the Re-
spondent points out that the Union, after withdrawing
its petition in Case 32-RC-3720, filed a second peti-
tion, in Case 32-RC—4028; that an election was held
in a unit of employees substantialy the same as that
sought by the Union in Case 32—-RC-3720; that the
Union again lost and, as no objections were filed, the
Regiona Director issued a certification of results of
election on July 12, 1995. A free and fair second elec-
tion having been held, the Respondent argues, the ex-

10(fiMDBUSl* ERRL7* fiMDNMflb)fiMDBUSI* ERR17* iMDNMfl and (fiMEBURseRraei then Wmipiv shoulerrat- e pgnanted

14 Electromation, supra, 309 NLRB at 995.
Having found that the QATs are dominated labor organizations,
we shall modify the Order to provide for their disestablishment. See

Carpenter Steel Co., 76 NLRB 670 (fiMDBUfl* ERR17*fiMDNM{fl 1948)fi

15We affirm the judge's finding that the Respondent unlawfully
prohibited employees from distributing union literature outside the
employee entrance to the hotel and unlawfully threatened them with
arrest. We note, however, that the judge omitted from his rec-
ommended Order any specific provision to remedy this violation. We
shall add the appropriate provision to the Order.

agree with the Respondent.16 For the reasons stated in
the Respondent’s motions, we find it inappropriate to

aSrs thed riandke Aocess to the Respondent's facili-

16\We aso grant the Respondent’s motions to admit into the record
and to take administrative notice of the tally of ballots and certifi-
cation of results of eection in Case 32-RC—4028. In this regard, we
note that the Board need not await the motion by a party to take
administrative notice of its own documents.
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ties and employees which the General Counsel and the
Union argue for in their exceptions.1?

The Respondent contends that the Board may not
congtitutionally require it to publish the notice in com-
pany publications. Citing Passaic Daily News v. NLRB,

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

extreme, the Respondent's argument would apply
equally to the Order’s requirement that the Respondent
post the notice. Both provisions direct the Respondent
to “‘publish what it prefers to withhold,”” yet no one
would seriously contend that the posting provision vio-

736 F.2d 1543, 1556-1559 (fiMDBUfl*ERR17*fiMDNMflla1& (Bie. REPHAdSNBUF SRR HMEN Ve theodtr

spondent argues that its rights under the First Amend-
ment would be violated if it were required ‘‘to publish
what it prefers to withhold.”” We find no merit to this
position. The Board has included such remedia provi-
sions in numerous cases, with the approva of the
courts of appeals.*® In any event, taken to its logical

17 Compare Monfort of Colorado, 284 NLRB 1429, 1429-1430

rights.19 We perceive no stronger argument against the
provision that the notice be published in appropriate
publications of the Respondent.

ORDER

The National Labor Relations Board orders that the
Respondent, Reno Hilton Resorts Corporation d/b/a

(fIMDBUf* ERR17*iMDNMA1987)fiMDBUII* ERR17* iIMDNMII. enfd. s ngmt HHS & %gﬂﬁ’%ﬁd& qifigersspgents, suc-

F.2d 1344 (fiMDBUflI*ERR17*fiMDNM{ID.C. Cir. 1988)f|MDBUﬂ*ERRﬁe‘%$@E§»Jm A Colorado, 298 NLRB
73, 86 (fiMDBUfl* ERR17*fiM DNM{I1990)fiM DBUfI* ERR17*fiMDNM{l, enftl. Geaksangace®strrorB3s (fiMDBUfI* ERR17+fiMDNMfl10th Cir. 1992)fiMDE

NLRB v. Raytheon Co, 308 U.S. 25 (IMDBUII*ERRL7* iIMDNMII1970)fi AR B ERRIEFIRENTV BIel/MairveeBefi ERRL7* iIMDNMS Solici

Counsel, is inapposite to the issue of the appropriateness of the rem-
edies sought here.

For the same reasons, we find it inappropriate to order the Re-
spondent to furnish a list of employees names and addresses to the
Union, and we shal delete that provision of the judge's rec-
ommended Order.

We agree with the judge that the unlawful conduct found here
does not warrant ordering the Respondent’s top management to read
the notice to employees.

18 See, e.g., Haddon House Food Products, 242 NLRB 1057, 1058

plicit and implied promises to rectify them.

(fiMDBUfI* ERR17*fiMDNM({lb)fiMDBUfl* ERR17*fiMDNMTl Interr
ward the Union and how they intend to vote in the
election.

(fiMDBUflI* ERR17*fiMDNMflc)fiMDBUflI* ERR17*fiMDNMfl Direc
from their clothing.

(fiMDBUflI* ERR17*fiMDNMfld)fiMDBUflI*ERR17*fiMDNMfl  Thre:
closed before the Unlon can come in.

(fiMDBUfI*ERR17*fiMDNMfl1979)fiMDBUfl* ERR17*fiMDNMTl, enfd. in tk
NLRB, 640 F.2d 392, 401 (fiMDBUf*ERRL7*fiIMDNMIID.C. Cir. 1981)fi I\I'f %gﬂ* ERR17*fiMDNM{l Maint
827, 837 (fiMDBUfl*ERR17*fiMDNM{l1981)fiMDBUfl* ERRL7* fiM DNIMAFIO l'i?&!@ﬂ IEE? 6&%@%9@ W¥n., 242 _ _
NLRB 1026, 1029 (fiMDBUfl* ERRL7*fiMDNM{l1979)fiM DBUfl* ERR17*f{(fi N@BU&#EF&RHMN [PANNGEH )AL BADBSI* ERR17*fiMDNM{l Granti

1070 (fiMDBUfI*ERRL7*iMDNM(I3d Cir. 1980)fiMDBUIl* ERR17*fiMEH{YKE [Senboiy dreahai g 7tHe. BRi gﬁ’?o Aizi

(fiMmDBUfl* ERR17*fiMDNM/{l1980)fiMDBUfI* ERR17*fiMDNMTl, enfd. %@ﬁ &4{H:e2ﬁz dﬂmqg Lm%all\fggth Cir. 1981)fiMDE
fi
!

See dso NLRB v. Weirton Steel Co., 183 F.2d 584, 586 (fiIMDBUfI*E
1950)fiMDBUfl* ERRL7* fiMDNM#l_(fiMDBUSl* ERRL7* fiM DNMflcourt EANoyar Bfm% ﬂb@&qgﬂp@% et 'Mirc%ase or other

in a company publication)fiM DBUfl* ERR17* fiMDNMfTI.

Passaic Daily News v. NLRB, supra, is distinguishable from this
case. There, the Board found that the employer, a newspaper, had
unlawfully discontinued the column of an employee, and ordered the
employer to resume publishing the column. The court declined to en-
force the portion of the Board's order requiring the employer to rein-
state the column, finding that the order impermissibly interfered with
the employer’s First Amendment editorial rights. The court relied on

Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (fiMDBUfl

which the Supreme Court found unconstitutional a Florida statute re-
quiring a newspaper that had criticized a political candidate to allow
the candidate to reply in the newspaper. In our view, however, the
court in Passaic Daily News v. NLRB, supra, read Miami Herald
Publishing Co. v. Tornillo, supra, too broadly, as precluding access
to the print media even to rectify wrongdoing by the news media
themselves. We find nothing in Miami Herald Publishing Co. v.
Tornillo, supra, to support that view. As we read Miami Herald Pub-
lishing Co. v. Tornillo, supra, the Court in affirming the freedom of
the press against prior governmental restraint, was rejecting only the
theory that robust public debate depends on access to the individual
print media, and that newspapers First Amendment rights must in
some instances give way to the competing rights of individuals to
make their views known. There was no contention that the news-
paper owed Tornillo access to its editorial space in order to remedy
any wrongdoing by the newspaper. Indeed, in their concurring opin-
ion, Justices Brennan and Rehnquist stated that they understood the
Court’s holding to apply only to ‘‘right of reply’’ statutes, not to
statutes affording defamed plaintiffs an enforceable right to require
a guilty newspaper to print a retraction. 418 U.S. at 258. Thus, we
do not view Miami Herald Publishing Co. v. Tornillo, supra, as pre-

benefits it may have granted to employees.

(iMmDBUflI* ERR17*fiMDNMflg)fiMDBUfI* ERR17*fiMDNMfl ReqL
antiunion button or T-shirt as unlawful interrogation.

(fiMmDBUflI*ERR17*fiMDNMflh)fiMDBUfl* ERR17*fiMDNMfl Tellin
to vote in the election.

(fiMDBUflI*ERR17*fiMDNMfli)fiMDBUfl* ERR17*fiMDNMfl Threat

<5 B PR SRET R pport the

(fiMDBUfl* ERR17*fiMDNM(l))fiMDBUfl* ERR17*fiMDNMfl Tellin
they are showing disloyalty to supervisors and to the
hotel.

(iMmDBUflI* ERR17*fiMDNMflk)fiMDBUfl* ERR17*fiMDNMfl Pron
benefits if the Union is defeated.

(iMDBUflI* ERR17*fiMDNMfID)fiMDBUfI* ERR17*fiMDNMfl Creati
activities are under surveillance.

(fiMDBUfl* ERR17*fiMDNM/flm)fiM DBUfl* ERR17*fiM DNMfl Disps

cluding the imposition of a remedial publication requirement, which,
as we have noted, has been approved by several courts. In fact, the
D.C. Circuit, which decided Passaic Daily News v. NLRB, supra,
held in Teamsters Local 115 v. NLRB, supra, that the same require-
ment was ‘‘certainly within the permissible range of Board options.”’
640 F.2d at 401.
19The Supreme Court long ago approved the Board's notice post-
ing requirements. See NLRB v. Express Publishing Co., 312 U.S.
426, 438 (fiMDBUfl* ERR17*fiM DNMf|1941)fiM DBUfI* ERR17*fiMDNMfl.
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(iMDBUfl* ERR17*fiM DNMfIn)fiM DBUfl* ERR17*fiM Ddliltibfial | mtiyngndoacsess agessditsibesqpubithokar rébe
Union would be futile. ommended by the judge. My reasoning follows.
(fiMmDBUfl* ERR17*fiM DNMf{l o)fiM DBUfl* ERR17* fiM DN W fl Costablishingnanccalbeabuaisnd  theudidalatjopmctilos
teams or any other labor organization. judge's finding that the Respondent, through its Super-
(fiMmDBUfl* ERR17*fiM DNMflp)fiM DBUfl* ERR17*fiM Dhddifl FlmahimtignovDiezheriglalety Settoon t8éfitd DBWAERRL7*fiMDNN

any such committees of employees or any reorganiza-
tion or successor to the quality action teams.

Diaz placed a ‘‘Vote No'’ bumper sticker on employee
Sookie Ha's back. The circumstances surrounding the

(iMDBUfl* ERR17*fiM DNMlg)fiM DBUfl* ERR17* i M DiNdVtfenOcierint) i ndfeateythepliojieesndott tevadi sinitde

union literature in nonworking areas, and threatening
them with arrest if they do not comply with such or-
ders.

ble or that it occurred in the context of friendly
““horseplay.”” Indeed, we have adopted the judge's
finding that Supervisor Diaz had, on two prior occa

(fiMmDBUfI* ERR17*fiM DNMflr)fiM DBUfl* ERR17*fiM Dbltvi, Ordktied tniplssiees eonplegreal s Seidiom-ghirights
(fiMDBUfI* ERR17*fiM DNMfls)fiM DBUfl* ERR17* fiM DbyVetski ngahgr dibier shaniméeridestflarivgteviad astpsiohiviy,

or coercing employees in the exercise of the rights
guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

iting her from wearing a prounion button. Given this
context, the unwelcome placement of an antiunion
bumper sticker on Ha's back, which would cause the
employee to make an observable choice regarding her

(fiMDBUfI* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fi M D$eMiimBitestabliah trespnsetyohctish soperyisor, in my

(fiMDBUfI* ERR17* fiM DNMflb)fiM DBUfl* ERR17* fiM DINEWf  PRRBLHUIES Hatkidadi nbntarRgat ONevagg, topias
of the attached notice marked ‘‘Appendix.’’20 Copies Kasch, Inc., 239 NLRB 1044 (fiMmDBUfl* ERR17*fiMDNM{fl1978)fiMD
of the notice, on forms provided by the Regiona Di- 2. | would reject the judge's conclusion that the Re-
rector for Region 32, after being signed by the Re-  spondent’'s establishment of quality action teams
spondent’s authorized representative, as specified in  (fiMDBUfI* ERR17*fiMDNMfIQATS)fiMDBUflI* ERR17*fiMDNM{l did
the remedy section of the judge’s decision, shall be  under Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiMDBUfl* ERR17*fiM

posted by the Respondent immediately upon receipt
and maintained for 60 consecutive days in conspicuous
places including all places where notices to employees
are customarily posted. Reasonable steps shall be taken
by the Respondent to ensure that the notices are not
altered, defaced, or covered by any other material. The
notices are to be published in the four languages speci-
fied in footnote 31 to the remedy.

quality action teams were not an unlawful grant of
benefits for the same reasons that he concluded that
the reinstitution of the board of adjustment and the in-
stitution of seniority for layoffs pursuant to the PEP
program were not an unlawful benefit. | agree with my
colleagues rejection of the judge's conclusions con-
cerning those benefits, and for the same reasons, |
would reject his conclusion that the QAT teams were

(iMDBUflI* ERR17*fiM DNMlc)fiM DBUfI* ERR17* fiM DMIdh Mraidvdutdpsnaitthe notice marked ** Appendix’’

to those persons specified in the remedy and include
a copy of the notice in al appropriate company publi-
cations.

In particular, the judge found that the Respondent
intended the QATS to be ‘‘an appropriate remedy for
poor communication and poor morale among Respond-

(iMDBUfl* ERR17*fiM DNMld)fi M DBUfl* ERR17*fi M DésiNVK| efdptifyeehs’ Regisnal Dizdubightrofiisi agtivmiicim

20 days from the date of this Order what steps the Re-
spondent has taken to comply.

MEMBER BROWNING, concurring in part and dissenting
in part.

| concur with my colleagues in the vast mgjority of
their analysis of the administrative law judge's disposi-
tion of the substantive alegations in the complaint, in-
cluding the conclusion that the judge erred in failing

to find the three additional violations of Section 8(fiM DBUféﬁEBR;L?ﬁg NBAE afi YHaBIAFOrERERABATM, DN\M;LM\/I DBUfl* ERR17

as noted in the decision. | differ from my colleagues
in that | would find two further violations in the con-
duct alleged by the General Counsel. | also disagree
with my colleagues in their decision not to impose ad-

20]f this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”

campaign, the Respondent bestowed on its employees
a greater willingness to listen and respond to employee
perspectives on a wide variety of issues. | believe the
timing and surrounding circumstances indicate that the
QATs would reasonably be perceived by employees as
an attempt to ameliorate, at least in part, perceived em-
ployee disgruntlement. For the same reasons that my
colleagu&s have concluded that the Respondent has not
emonstrated that it would have granted the other

conclude that it has failed to prove the same thing with
regard to its institution of the quality action teams. In
my view, reasonable employees would conclude that
the teams were instituted in order to undermine the
union campaign, and thus | would conclude that the

Respondent violated Section 8(fiM DBUfl* ERR17*fiM DNMfla)fiM DBL

benefit.
3. | also concur with my colleagues in their decision
to adopt the judge's recommendations to issue a broad



1160 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

cease-and-desist order and to impose the extra notice
remedies outlined in the decision. Contrary to my col-
leagues, however, | would reject the judge’'s rec-
ommendation to deny many of the requests of the Gen-
eral Counsel and the Union for even further notice and
access remedies! because of the numerous, serious, and
pervasive violations of the Act that occurred in this
case.

In implementing its antiunion campaign, the Re-
spondent violated the Act no fewer than 55 times, a
number which, in itself, indicates a significant dis-
regard for the statutory rights of its employees. Yet the
quantity of violations alone does not adequately por-
tray the severity of the misconduct that occurred in this
case. The Respondent committed several serious unfair
labor practices that permeated the entire bargaining

at
unit. In this regard, the Respondent (fiMDBUflI* ERR17*{ipALHYMBAHitME B, B

president, Ronald Hughes, sent a memo on April 7,
1993, to al employees unlawfully threstening them
with unspecified reprisals and implying that supporting

Equally as troubling as the unitwide unfair labor
practices enumerated above are the Respondent’s ef-
forts to stifle communication among its employees,
both prounion and antiunion, on the subject of union
representation. In this regard, the judge found that the
Respondent maintained and enforced overly broad
rules that prohibited employee communication with
fellow employees during worktime regarding nonwork
matters, prohibited the distribution of union and other
literature by off-duty employees in nonwork areas, and
prohibited employees from wearing ‘‘unauthorized’’
pins or insignia during worktime and/or in work areas.
In addition, on numerous occasions the Respondent
disparately enforced its no distribution rule by remov-
ing union literature, but not other literature, from em-
ployees' breakrooms, cafeterias, and locker rooms. The
Respondent also disparatel enf*orced its no solicitation

AL, MBI dERHER ofP
employees to campaign during worktime while the Re-
spondent curtailed the same activities of prounion em-
ployees. By these acts the Respondent suppressed the

the Union was futile; (fiMDBUfl* ERR17*fiM DNMfl2)fi M igkidrideRbYL Tiédd [NMifhf unastiio yarsiiantedss nibiige

benefits to employees in a second Hughes memo of
May 7, 1993, that instituted seniority based layoffs and
restored the ‘‘board of adjustment,”” an interna em-

undermined fundamental employee rights that are cen-
tral to the safeguards established in Section 7 of the
Act. Indeed, essential to an employee’s free choice re-

ployee grievance resolution panel; (fiMDBUfl* ERR17*fiM [jsiidifig) fild OB téfhrESRRarofi MDiNd/1ébserieaaf | yestrade

implied promises to grant additional benefits or rem-
edy employees' grievances, or both, in a series of
speeches made by Hughes 2 days before the election;

(fiMDBUfI* ERR17*fiM DNMfl4)fiM DBUfI* ERR17* fiM DNNH| O

lished company dominated labor organizations, known
as ‘‘quality action teams,”’ to deal with employees on
a variety of subjects, including terms and conditions of
employment. The Respondent thus engaged in many
instances of misconduct that transgressed the statutory
rights of each of the 1365 employees in the bargaining
unit.

1In addition to the notice remedies recommended by the judge and
adopted by the magjority, the Genera Counsel requested that the
judge recommend an order requiring the Respondent to grant the
Union and its representatives reasonable access for 6 months to the
Respondent’s bulletin boards and other customary places for the
posting of employee notices; to give the Union notice of and equal
time and facilities to respond to any address by the Respondent to
the employees on the subject of union representation; and to permit
the Union to make a 30-minute speech to employees on worktime
before any Board-conducted election. The General Counsel aso re-
quested that the notice be read personally by either Company Presi-
dent Ronald Hughes or another member of the executive committee.

The Union requested virtually identical remedies to those sought
by the Genera Counsel and, in addition, requested an order requir-
ing the Respondent to grant the Union access to employees in non-
work areas during nonwork time; to grant the Union access to meet-
ings in which the Respondent addresses employees on the subject of
union representation; to publish the notice in local newspapers twice
per week for 4 weeks; to permit the Union to make a 1-hour speech
to employees on worktime before any Board-conducted election; and
to have either the president or vice president/general manager per-
sonally sign the notice.

tions that unduly obstruct the flow of relevant informa-
tion on that subject.
In addition, the Respondent’s efforts to communicate

out the commission of additional unfair labor practices.
Thus, the judge found that during the campaign the
Respondent solicited grievances with implied promises
to remedy them, promised benefits to employees and
threatened the loss of benefits depending on the out-
come of the election, threatened an employee with
hotel closure if the Union won, and interrogated em-
ployees on prohibited subjects. These violations &f-
fected employees in a number of different departments
throughout the bargaining unit and demonstrate a con-
sistent pattern of disregard for employees statutory
rights.

Given this brief recitation of the nature and severity
of the Respondent’s misconduct in this case, the impo-
sition of extra notice and access remedies is, in my
view, both necessary and appropriate.2 On learning of

2The judge denied any additional access remedies in part because
‘‘the Union has adequate alternative means of effective communica-
tions with employees.”” | would reject this rationale for two reasons.
First, the Board has never held that the presence of adequate ater-
native means of communication with employees is a factor to be
considered in the imposition of access remedies following a Re-
spondent’s commission of unfair labor practices. Second, even if we
were to consider the adeguacy of the Union’s channels of commu-
nication in this case, | would conclude that those channels were sig-
nificantly restricted due to the Respondent’s conduct in unlawfully
promulgating and/or enforcing work rules limiting the free flow of
information regarding union representation. As a result, if considered

j UGHPRWTE evigiereekdingatiakem DB * ERR17* fiM DI
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the Union’s organizing campaign, the Respondent
waged an aggressive countercampaign that was broad
in scope, reckless in implementation, and that is likely
to have a continuing coercive affect on the free exer-
cise of employee rights for some time to come. Under
similar circumstances, the Board has not been reluctant
to order remedies beyond those ordinarily imposed to
dissipate the effects of the violations committed. See,
e.g., United Sates Services Industries, 319 NLRB No.

38 (fiMDBUfI*ERR17*fiMDNMflOct. 12, 1995)fiMDB
NLRB No. 54 (fiMDBUfI*ERR17*fiMDNMflAug. 25, 19
wear Co., 312 NLRB 853 (fiMDBUfl* ERR17*fiMDNMfl1
303 NLRB 209 (fiMmDBUfl*ERR17*fiM DNMfl1991)fiM wlj]*FRRu*
NLRB 73 (fiMDBUfl* ERR17*fiM DNMfl1990)fiM DBUfI* i
and Sambo’s Restay|

f.M%Nﬁrﬁ.%%%

1992)fiMDBUfl* ERR17*fiMDNMfl;
(fiMDBUfI*ERRl?*fiMDNMfI1980)f|MDBUfI*ERRl?*

My colleagues conclude that further remedial efforts
are unnecessary because the Union, after withdrawing
its petition in this case, filed a second petition, lost the
second election, and then declined to file objections.
Based on this outcome, my colleagues conclude that a
““free and fair second election’” has been held, so no
further measures are necessary to remedy the Respond-
ent’s systematic interference with its employees at-
tempts to organize and to learn about the benefits of
unionization. | decline to draw this conclusion. In fact,
in my view, the fact that the Union lost the second
election could very well mean that the poisonous at-
mosphere caused by the Respondent’s pervasive unfair
labor practices remained and continued to affect em-
ployee free choice, and if this is so it only underscores
the need for further remedies which will impart the
message to employees that they are free to pursue
unionization without interference from the Respondent.
And in any event, the fact that the Union did not file
objections does not necessarily mean that the Union, or
the employees, conceded that a ‘‘free and fair second
election’” was held. A union will decline to file objec-
tions for any number of reasons, even if it is con-
vinced that coercive conduct by the employer inter-
fered with employees free choice. It may be that the
Union is convinced that it could not win a third elec-
tion in the absence of effective remedies for the Re-
spondent’s unfair labor practices, which after all, have
yet to be addressed even by the Board's traditional
remedies. | simply cannot share the view that as a re-
sult of the Union’s decision regarding the filing of ob-
jections, regardless of the reasons for that decision, the
consequences of the pervasive unfair labor practices
we have found in this case have been somehow miti-
gated.

Accordingly, in addition to adopting the remedies
recommended by the judge, | would order that Com-

at all, such a factor would, in my view, militate in favor of rather
than against the imposition of additional access remedies in this
case.
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pany President Ronald Hughes personally read the no-
tice or, at his option, be present when the notice is
read by a Board agent to an assembled audience of the
Respondent’s employees.3 In addition, | would order
that the Respondent, on request made by the Union

within 1 year of the date of the Board's decision, (fiMDBUfl* ERR17’

grant the Union and its representatives reasonable ac-
cess for 6 months to the Respondent’s bulletin boards

%‘é&w orlc'%?fﬁem'\ﬂ%

and 48 hours, preced-

pidlie i
Union reasonable access to employees in nonwork
areas during nonwork time. Finally, in agreement with
the judge, | would require the Respondent, again on re-
quest of the Union, to furnish the Union on a timely
basis with a complete list of the names and addresses
of Respondent’s current employees. In my view, these
extra measures are necessary to diminish the enduring
impact of the Respondent’s unfair labor practices and
to ensure that any future organizing attempts by the
Union are free from the interference and coercion
present in this case.

APPENDIX

NoTICE TO EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize
To form, join, or assist any union

3The judge found that ‘‘[a]ll or most of the unfair labor practices
involve the planning and participation of Respondent’s highest offi-
cias such as Hughes, Santo, Lane and Mooney.”” As a result, the
personal involvement of the Respondent’s highest officials is nec-
essary at the remedial stage to reassure employees that a change in
the Company’s attitude has, in fact, occurred and that their Sec. 7
rights will not be disregarded in the future. See, eg., Three Ssters
Soortswear, 312 NLRB at 853; Fieldcrest Cannon, 318 NLRB No.
54, dlipop. at 4 fn. 7.

Because many of the workers at the Reno Hilton do not speak
English as their first language, | would order that following the read-
ing of the notice in English, the notice be read in Spanish, Chinese,
and Tagalog, either by the Respondent’s supervisors fluent in the
particular language or by designees of the Board. See Domsey Trad-

fI*ERR17*fIM

and_other cusxomar places for the posting of em-
@’6}?&%& %ﬁ& Blﬁidéﬂ'ﬁ§t7*§ %QFbM@iﬁUﬂ*ERRl?*fiM
%&/@llﬁ&g&rg]g ?&lm%“r’ RPEE

Relhfeeres:
J\/IDN dﬁ@]ﬁ% ﬁlﬁﬁ'mgﬁ@ iMDBUII*ERR1

MDN

O BN PR ARG]

ing Corp., 310 NLRB 777, 815 (fiMDBUfl* ERR17*fiM DNM{l1993)fiM DBUfl* ERR17*1

1994)fiMDBUfI* ERR17*fiMDNM(l; and Fieldcrest Cannon, supra
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To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protec-
tion

To choose not to engage in any of these pro-
tected concerted activities.

WE wiLL NOT solicit grievances from employees
with explicit and implicit promises to rectify them.

WE wiILL NOT interrogate employees about their atti-
tudes toward the Union and how they intend to vote
in the election.

WE wiLL NOT direct employees to remove union in-
signia from their clothing.

WE wiLL NOT threaten employees that the hotel will
be closed before the Union can come in.

WE wiLL NOT maintain and enforce in a disparate
manner a no-solicitation/no-distribution policy.

WE wiLL NOT grant employee benefits that we
would not otherwise have granted during a union orga-
nizing campaign, provided that nothing in the Board's
order requires us to withdraw, vary, or abandon any
wage increase or other benefits we have granted or
promised to employees.

WE WILL NOT require employees to accept or reject
an antiunion button or T-shirt as unlawful interroga-
tion.

WE wiLL NoT tell employees they have no choice,
but have to vote in the election.

WE wiLL NOT threaten employees with loss of jobs,
loss of benefits, or unspecified reprisals, if they sup-
port the Union.

WE wiLL NOT tell employees that by supporting the
Union, they are showing disloyalty to supervisors and
to the hotel.

WE wiLL NOT promise that employees will receive
better benefits if the Union is defeated.

WE wiLL NOT create the impression that employees
union activities are under surveillance.

WE wiLL NoT disparately enforce a no-talking rule.

WE wiLL NOT imply to employees that support for
the Union would be futile.

WE wiLL NOT order off-duty employees not to dis-
tribute union literature in nonworking areas and threat-
en them with arrest if they do not comply with the
order.

WE wiLL NOT establish and dominate the formation
and administration of any quality action team or any
other labor organization.

WE wiLL NOT deal with the quality action teams or
with any reoganization or successor to them.

WE wiLL NOT order employees to wear antiunion T-
shirts.

WE wiILL NOT in any other manner interfere with,
restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE wiLL disestablish the quality action teams.

RENO HILTON RESORTS CORPORATION
D/B/A RENO HILTON

Gary M. Connaughton and Ariel Sotolongo, Esgs., for the
General Counsal.

Joseph E. Herman and Keith D. Grossman, Esgs. (fiMDBUfl* ERRL7*fiMDNN
Lewis & Bockius)fiMDBUfl* ERR17*fiMDNMTl, of Los Angeles, Cdifornia, fi
spondent.

Timothy Sears, Esg., of Washington, D.C., for the Charging
Party.

DECISION

STATEMENT OF THE CASE

MICHAEL D. STEVENSON, Administrative Law Judge. This
case was tried before me at Reno, Nevada, on May 10-13
and 17-20, June 21-24, and August 16-17, 1994,1 pursuant
to complaints issued by the Regiona Director for the Na
tional Labor Relations Board (fiM DBUfl* ERR17*fiMDNMflthe Board)fiMDBL
November 16 (fiMDBUfl* ERR17*fiMDNMflCase 32-CA-13390)fiMDBUfI* E
(fiMmDBUflI* ERR17*fiM DNMflCase 32-CA-13602)fiMDBUflI* ERR17*fiMDNM
giona Director ordered that the two complaints be consoli-
dated with certain issues arising from a representation elec-
tion in Case 32-RC-3720 (fiMDBUfI*ERR17*fiMDNMfIG.C. Exh. 3(fiMDBU
based upon charges filed on August 19 (fiM DBUfl* ERR17*fiMDNMflCase 32-
and on December 8 (fiMDBUfl* ERR17*fiMDNM/flCase 32—-CA-13602)fiMDBL
hood of Carpenters, Western Council of Industrial Workers,
United Brotherhood of Carpenters and Joiners of America,
AFL-CIO (fiMDBUflI*ERR17*fiMDNMflthe Union)fiM DBUfI* ERR17*fiM DN
poration d/b/a Reno Hilton (fiM DBUfl* ERR17*fiM DNM flRespondent)fiM DBUf
tain violations of Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiMDBUfl* ERR17
Labor Relations Act (fiMDBUfl* ERR17*fiMDNMflthe Act)fiM DBUflI* ERR17*{
The Union’s representation petition was filed on June 28
and sought a representation election among certain of Re-
spondent’s service employees. An election was held pursuant
to a Decision and Direction of Election (fiMDBUfl* ERR17*fiMDNMfIG.C. Ex
November 4. Objections to conduct affecting the outcome of
the election were filed by the Union on November 10. In ad-
dition, it appears from the tally of balots (fiMDBUfl*ERR17*fiMDNMflIG.C.
that 25 votes were challenged, and that they are not suffi-
cient in number to affect the outcome of the election.
According to the tally of ballots, 1365 employees were €li-
gible to cast balots. Of this group, 1225 employees cast
valid balots, 507 for the Union and 718 against the Union,
with 12 void ballots.

Issues

Whether Respondent, acting through its supervisors and/or
agents, committed one or more of the following acts, the re-
sult of which was to interfere with, restrain, and coerce em-
ployees in the exercise of the rights guaranteed them by Sec-
tion 7 of the Act including employees' right to support the
Union:
(fiMDBUfl* ERR17*fiMDNM/fl1)fiMDBUfI* ERR17*fiMDNMfl Solicited grie
promising to remedy the grievances.

1All dates herein refer to 1993 unless otherwise indicated.
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(fiMDBUfl* ERR17*fiMDNMfl2)fiMDBUfl* ERR17*fiMDNMl teteedgsia0 a0p|ayechapdoemintherpast yeamberdhie,course

support for the Union, and/or union sympathies of the em-
ployees.

and conduct of its business operations, it purchased and re-
ceived goods or services valued in excess of $5000 which

(iMDBUfl* ERR17*fiMDNM({I3)fiMDBUfI* ERR17* fiM DNMTl ditiggattedd cengitiay des Bater ohihiewadtonA cootdiming it ad-

loss of benefits, closure of the facility, and/or termination of
union supporters or unspecified reprisals.

(fiMmDBUfI* ERR17*fiMDNM(fl4)fiMDBUflI* ERR17*fiMDNMfl Setiberh ogfikiD piofEcRRIRDNCRNED NiMifV tjistD B fePRR 17+ fiMDNMTl, (fiMD

under surveillance and created the impression with employ-
ees that union activities were under surveillance.

(fiMmDBUfl* ERR17*fiM DNMf15)fiM DBUfl* ERR17*fiM DNMf

no-solicitation/no-distribution policy, and disparately en-
forced said policy against union supporters.

(fiMDBUfl* ERR17*fiM DNM(l6)fiM DBUfl* ERR17*fiM DNMf

ing a merit wage review program and by replacing a
disfavored supervisor to encourage employees to vote against
the Union and by promising additional benefits to employees
if they rejected the Union.

(fiMmDBUfl* ERR17*fiM DNMfl7)fiM DBUfl* ERR17*fiM DNM(l

if they rejected union representation.

(fiMDBUfl* ERR17*fiM DNM(I8)fiM DBUfl* ERR17*fiM DNMf

press disloyalty toward Respondent; or toward a supervisor.

(fiMmDBUfl* ERR17*fiM DNMfl9)fiM DBUfl* ERR17*fiM DNM(l

futile because the Company would not agree to any of the
Union’s bargaining demands.

mits, and | find, that it is an employer engaged in commerce
and in a business affecting commerce within the meaning of

Il. THE LABOR ORGANIZATION INVOLVED

MABBRRLASTHS SR iR SthEPnAed sRbdHood of

Carpenters, Western Council of Industrial Workers, United
rotherhood cf Car| eng?rs and mﬁjners of. A AFL—

Aot S e R s TS 5 tsmtrion

2(fiMDBUfl* ERR17*fiM DNM{I5)fiMDBUfI* ERR17*fiMDNMf{l of the Act.

I1l. THE ALLEGED UNFAIR LABOR PRACTICES

Offered to deal directlyfantntafrartsty with employees
Told employees that a Vet@M@Vi@ Union would ex-

3R BT A G i PR B SR ound.

ing parking lots for guests and employees. Originaly owned

- X ) ) opergted in the late 1970s by MGM, the property was
(f.MDBUﬂ*ERR17*f|MDNMﬂlO)nMDBUﬂ*ERR17*f|MDNMﬂ|a£%q£5£8@%Wme A ROToRHLOnS, @gﬁ; 990

shirts, or distributed the items as a form of interrogation and
required removal of prounion buttons.

fell upon hard times. Eventually, the property fell under the

(fiMDBUfI* ERR17*fiMDNMfl11)fiM DBUfI* ERR17*fiMDN Mf%ﬁgﬂ%% fﬁ&ﬁﬁ%ﬁ&%ﬁpﬁgﬁ%ﬁﬁé

work to pass through an antiunion gauntlet outside the em-
ployee entrance.

entities which expressed an interest in acquiring the property.

(fiMDBUfI* ERR17*fiMDNMfI 12)fiM DBUSI* ERR17*fiM DNMflE&a&@ﬁ?@ﬁ&?@%%%% “@g@éﬂ’é&%ﬁe%ﬁ

labor organizations dominated by the Employer and whose
function was to deal with employees regarding certain man-
datory subjects of negotiations.

gence.”” As | understand it, this undertaking consisted of a
detailed examination of Bally’s books and records, an inspec-

: " " ' g tion_of the physi remi and a survey of various wage
(fiMDBUfI* ERR17* fiMDNMl 13)fiM DBUfI* ERR17 flMDNMfIr§§ﬂqqﬁMR§ﬁg onléﬁeup&ﬁll? @GO oo

retaliation for his support for the Union.

All parities were given full opportunity to participate, to
introduce relevant evidence, to examine and to cross-examine
witnesses, to argue oraly, and to file briefs. Briefs, which
have been carefully considered, were filed on behalf of the
General Counsel, the Charging Party,2 and the Respondent.

On the entire record of the case, and from my observation
of the witnesses and their demeanor,3 | make the following

FINDINGS OF FACT

|. RESPONDENT’S BUSINESS

Respondent admits that it is a Nevada corporation which
operates a hotel-restaurant-casino complex and maintains an
office and place of business located in Reno, Nevada. Re-
spondent further admits that during the past year, in the
course and conduct of its business, that its gross volume ex-

2Charging Party’s motion to file its brief 1 day late is granted and
the Charging Party’s letter to me dated November 16, 1994, citing
recent authority is noted.

3The Board has instructed that current employees testifying
against their employer’s interest are entitled to enhanced credibility.

convinced Respondent’s executives that the property had po-
tential.

On or about August 1, 1992, Respondent assumed owner-
ship of the property and became the new employer of the ap-
proximately 2500 employees working there. As | will detail
below, Respondent made certain changes in the property’s
operations which many employees perceived to be adverse to
their interests. Accordingly, it was not long before the Union
appeared on the scene. Exactly when this occurred is difficult
to say. The record contains a letter dated March 26, from
union official, Norman Bashore, to Respondent’s president,
Ron Hughes, giving notice that union activity was well un-

derway (fiMDBUflI* ERR17*fiMDNMflU. Exh. 5)fiMDBUfl* ERR17*fiM DNMf

40n June 23, 1994, the 11th day of hearing, | denied the General
Counsel’s motion to amend the complaint in certain particulars. Then
as now, | was mindful of the factors by which such motions are to
be measured, including whether the issue was fully litigated, and
whether Respondent demonstrated that the amendment was preju-

dicial. Pincus Elevator & Electric Co., 308 NLRB 684 (fiMDBUfl* ERR17*fiMDNMfl19¢

ever, as the Board also recognized in Pincus, supra at 685, a judge
has wide discretion under Sec. 102.17 of the Board's Rules and Reg-
ulations to grant or deny such motions. | denied the motion, because

Oster Specialty Products, 315 NLRB 67, 72 fn. 9 (fiMDBUfl* ERR17* fiMiDM\ig fitb@ofdakiipB thitt* ERft a* fDomiséN fhaBoleeatedly been per-
Inc., 266 NLRB 761, 764 fn. 13 (fiMDBUfl*ERR17*fiM DNMfl1983)filti28 Wdl zaieRd tiNManihtsviaveo Respstdest’ S 8Bjection and fi-
NLRB 489, 491 (fiMDBUfl* ERR17*fiMDNM{fI1972)fiM DBUflI* ERR17* fi NeD)N M fiaith enexligiimgsneaoygif. thko@eneralti@oatisgdson was cumu-
witnesses below, | have relied in part on their status as current em- lative and would not affect the final outcome of the case or the rem-

ployees. edy.
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not the first notice to Respondent of union activity. In fact,
Hughes gave the following testimony under cross-examina
tion by union counsel:

Q. Mr. Hughes, when did the Reno Hilton first learn
of union organizing activity going on at the hotel?

A. | would say in—it was either December or Janu-
ary | would say we would have heard about it, cards

to involve all or most of its midlevel and high executives in
resisting the Union’s efforts.

2. Respondent takes over

Initially, Respondent elected to retain al or most of the
Bally employees and supervisors, many of whom had worked
on the property for long periods of time, in some cases going
back to MGM. Both MGM and Bally had promoted many

were being signed (fiMDBUfI* ERR17+*fiMDNMfITr. 1869-187QHEVERRAIEGR R NEDRIME. Respondent began to hold

There the matter would have ended but for redirect examina-
tion. Respondent’s counsel first showed Hughes Union Ex-
hibit 5, and then asked the following questions:

Q. You were uncertain as to the date that you first
became aware of union organizing activity, does this
help to refresh your recollection?

[Opposing counsels both object and | sustained as to
form. Counsel rephrased the question.]

Q. Do you know the date when you first recalled be-
coming aware of union organizing activity?

A. Well, when | read this particular letter, it causes
me to think that my earlier estimate of the fact that it
was started earlier is not correct, because this letter
came very early, very early on and its a March letter,
end of March amost. So, obviously, my estimate of
earlier activity was incorrect. And | would now give a
different estimate of when that would have started. . . .
I would say 30 days would be my estimate now [before
receiving U. Exh. 5] [Tr. 1873-1874].

| find that Respondent became aware of union activity in
January/February.

Many of Respondent’s witnesses testified to the Hilton
Corporation’s® alegedly good relationship with its existing
unions. Respondent inherited two unions and their collective-
bargaining agreements from Bally’s: the Operating Engineers
which represent about 50 of Respondent’s engineers and the
International Association of Theatrical and Stage Employees

a series of orientation meetings with all employees broken
down into small units of 10 to 20 employees. New execu-
tives were introduced, such as Bill Sherlock, Respondent’s
then president who was later replaced by Hughes, Tony
Santos, Respondent’'s new general manager, John
Armentrout, Respondent’s new vice president for food and
beverage, and Lynn Hein, a vice president of the Hilton Cor-
poration, in charge of benefits administration. While the pur-
pose of the orientation was to introduce employees to the Re-
spondent’s method of doing things including the distribution
of an employee handbook, and to reassure them that their
jobs, their wages, and their benefits were to continue on a
business as usua basis, employees were aware of the Bally
bankruptcy proceeding and were also aware that with new
management, inevitably comes change. Employees were not
to be disappointed.

One of the first changes was to be made in the Baly
board of adjustment program. This was an interna arbitration
panel of three persons used to settle disputes. Per order of
Sherlock, with the concurrence of Lynda Jackson, then head
of Respondent’s human relations department, it was abol-
ished within 60 days of Respondent’s takeover. Because nei-
ther Sherlock nor Jackson testified, the rationale for this
change has not been established with certainty. However, the
record shows that by early April, Hughes decided to reinstate
the board of adjustment and increase membership from three
to five members.

Another change involved a wage freeze. This was based
on the assumption that al or most Bally employees had re-
ceived a wage increase in July 1992, an assumption that Re-

(fiMDBUfI* ERR17*fiM DNM{lIATSE)fiM DBUfI* ERR17*fiM DN MfIondgiichateedrasaad wasountroe Tdie Rageofkagaesessen-

stagehands. In addition, according to Kathy Rybar, a Hilton
vice president in charge of regional human relations and Re-
spondent witness, Hilton properties in Las Vegas, the Fla-
mingo Las Vegas, and the Las Vegas Hilton, each have sev-
era unions on premises including the Teamsters, the Cul-
inary Workers, IATSE, Operating Engineers, Musicians, and
Painters. She also testified that Hilton has collective-bargain-
ing agreements and good relations with all its existing
unions, a premise | accept for the sake of argument. How-
ever, as the evidence in this case makes clear, Hilton does
not want to deal with any more unions at the Reno Hilton,
or any other of its Nevada properties.6 All agree that once
Respondent learned of the union organizing activities, it de-
cided at the highest corporate levels to oppose the Union and

5‘*Hilton’’ or ‘‘Hilton Corp.”” in this case includes its subsidiary,
the Hilton Gaming Corp., but does not include Respondent, a second
subsidiary.

6] am advised administratively, Hilton is opposing union organiz-

tidly lasted for about a year during which time Respondent
alegedly was engaged in various wage surveys to compare
the salaries paid by Bally to other hotel casinos and to com-
pare the sdaries paid by Baly to other Hilton properties
within the State of Nevada. Some of the persons involved in
the wage surveys such as Molly McKenzie from Hilton's
corporate office did not testify. However, the evidence shows
that on July 1, the wage freeze ended and Respondent imple-
mented a merit wage increase system. This plan was based
on evauations of employees by their supervisors, after the
latter had been trained during the spring in the proper meth-
od of evaluating employees. All or most Respondent employ-
ees received wage increases in July pursuant to the new
merit pay plan. In fact, according to Santo, because Respond-
ent was not able to recruit the desired quality of employee,
a problem it recognized by March, it raised wages in certain
areas before July 1 alegedly to become competitive with
other properties in Reno.

Perhaps the change which employees found most disturb-

ing activities at the Reno Hilton (fiMDBUfl* ERR17*fiMDNMflGuard Uni6€)fi¥ess oaH eskrine fi i renhancsmentaiiiram’”  (fIMDBUfI* ERR17*fiML
(fiMDBUfI* ERR17+fiMDNMflCarpenters Union)fiM DBUfI* ERR17*fiMDNING, Riienany 1aschiieseivinig pognei wes e therki oo Steelworkers
Union)fiMDBUfI* ERR17*fiMDNMfI. porate executive named John Giovenco who by the time of
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hearing was long gone from Hilton and never testified. Im-
plemented in December 1992, PEP had a number of results
some expected, some unexpected. But first, what was PEP.
Santo testified as an adverse witness for the General Coun-
sal:

[I]t is a bottoms up approach for an organization, a
large organization to become more efficient and hope-
fully eliminate unnecessary steps, paperwork and even
positions.

It starts down with brainstorming meetings with line
employees. They come up with ideas. These ideas are
then noted by the supervisor or manager. And then it's
reviewed by the manager and sometimes their division
head, which is the executive committee that supervises
the department.

And they then evaluate the idea to see if it has merit.
If the idea has merit they cost it out and see where
there's potential savings or if it could be a revenue gen-
erating idea. If the idea is one that's a marketing idea
then we look at it and we do feasibility. We may call
an advertising agent to find out how much it would cost
us an ad.

And then al these ideas are placed in a booklet by
department and then they’re presented to the . . . exec-
utive committee as well as some members from our
corporate office in which case we discuss—The depart-
ment head comes in and presents the idea. And then as
a group we basically determine whether the idea is a
go or ano go or further study. [Tr. 39-40.]

Notwithstanding this lofty and long-winded description of
PEP, many employees interpreted it in a purely negative
way—a program by which many of their friends and cowork-
ers lost their jobs. In fact about 100 employees were termi-
nated as a result of PEP. Because seniority was not a criteria
for termination, employees feared random selection even
more. To be sure most employees terminated were super-
visors, yet remaining employees resented and feared PEP,
perhaps believing they could be selected next for termination,
so Respondent could become more efficient.

On April 2, a time subsequent to the onset of union activ-
ity and Respondent’s knowledge of same, Hughes wrote a

memo to employees informing them that PEP was over (flMDBtg :Ig

to bargaining unit employees regarding alleged advantages of
not having the Union. Because many of Respondent’'s bar-
gaining unit employees were not fluent in English, particu-
larly the housekeeping, laundry, and steward departments,
Respondent accepted the offers of certain employees fluent

in Spanish, Chinese, and Tagalog (fiMDBUfl* ERR17*fiM DNMflPhilippine)fil

for Respondent, during worktime. In a few instances, em-
ployees who performed this function were recruited, the great
majority volunteered their services to Respondent’s officials.
Essentially for about 1-2 weeks before the election for up to
8 hours per day, these employees spoke in their native lan-
guage to other employees who were either on break or were
themselves on worktime about the benefits and desirability of
remaining nonunion both as expressed in Hughes memos
they were supposed to be trandating and as expressed by the
interpreters’ own arguments.

To further enhance its chances of winning the election,
Respondent retained the sources of the Burke Group, a man-
agement consulting firm. The Union called David Burke, the
firm’'s principal, as its witness and he explained how the firm
was first retained on March 4, alegedly for nonunion rea
sons. That is, Burke and his associates, primarily Manny
Gonzales, Larry Wong, and Ward Rupple, were supposedly
assisting Respondent to increase communication between
management and employees and to make the organization
more efficient. Later, according to Burke, their mission
changed as he and his associates assisted Hughes, Santo, and
other Respondent executives on ways to defeat the Union.
Besides Burke, Gonzales and Wong also testified, but Rupple
did not. Essentially Gonzales and Wong who were fluent in
the languages recited above, also acted as interpreters for
Hughes' memos and Hughes speeches. Along with Rupple,
they held training sessions for Respondent managers on how
to behave during a union election campaign. Many of Re-
spondent’s witnesses recalled receiving a copy of an NLRB

booklet explaining the Act (fiMDBUfI* ERR17*fiMDNMSfIR. Exh. 5)fiMDBUfl*

word ‘TIPS’ as a memory device for what the Act did not

permit supervisors to do (fiMDBUflI*ERR17*fiMDNMfINo Threats, Interrogati
ises, or Surveillance)fiMDBUfl* ERR17*fiMDNM{l. As will be shown below, n

spondent’s managers were not good students.

Turning briefly to certain events about which there is con-
troversy, as to whether they were motivated by the election
| note the replacement of the director of house-

Who did not testify, with Pam Watts,

Exh. 6)fiMDBUfl* ERR17*fiMDNM({l. This time is also significant,pesayee asfRyed ‘PHéntloned above, the General Counsel

Respondent was then hiring new employees and even found
it necessary in certain instances to lift the wage freeze in
order to hire more competent and more experienced employ-
ees than it could otherwise hire.

3. Respondent’s campaign strategy to defeat the Union

Much of the evidence presented in this case is not dis-
puted. During the time between when Respondent became
aware of union organizing activity and the election, all agree
that Respondent undertook certain measures to oppose the
Union’s campaign. In other cases, al agree that certain
events occurred but there is a dispute as to whether the
events were related to the campaign. As examples of the
former, | note that Respondent allowed antiunion posters to
be hung in an area of the hotel called the ‘‘gray area,’”’ a
section set aside for employees only and where public access
was restricted. Further, Hughes wrote memos to and spoke

aso ralsed questlons about the timing of wage increases, and
I note that employees were told before the election that den-
tal benefits would increase. All agree that Respondent insti-
tuted ‘‘quality action teams’ which the General Counsel
contends has a more sinister purpose than that asserted by
Respondent to wit, merely a method of increasing commu-
nications and efficiency.

In conclusion, | note that the evidence provided by the
General Counsel and union witnesses who were either cur-
rent or former employees, about conversations which they
had with supervisors, or heard between another employee
and a supervisor, followed certain patterns. According to the
various witnesses, the supervisor usualy initiated a conversa-
tion about the union election and in one form or another stat-
ed that Respondent needed more time to repair the damage
caused by its many mistakes, or that Respondent should be
given another chance. In some cases, the supervisor was said
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to have talked about certain adverse experiences which the
supervisor had with unions in other employment or told the
employee that a vote for the Union was a vote against that
supervisor. And, in some cases, the supervisor asked what
the employee thought could be done to improve conditions
or flat out asked that employee how the employee intended
to vote.

Not surprisingly, Respondent’s supervisor witnesses denied
al or most of the content of the conversation as described
above, but did admit to engaging employees during worktime
in union related conversations. Where this was admitted, the
supervisor testified generally that he or she merely stated to
the employees that all matters—wages, working conditions,
and benefits were subject to negotiations and that the Union
could not guarantee anything.

B. Analysis and Conclusions

1. Introduction and general legal principles

On the second day of hearing, Respondent took the posi-
tion that it could show that no unfair labor practices were
committed, and if any were committed, they were isolated

8(fiMDBUfl* ERR17*fiM DNMflc)fiMDBUfl* ERR17*fiMDNMfl permits employ
opinions”’ concerning union representation without running

afoul of Section 8(fiMDBUfl* ERR17*fiMDNMfla)fiMDBUfl* ERR17*fiM DNM
tains no threat of reprisal or force or promise of benefit.”

NLRB v. Marine World USA, 611 F.2d 1274, 1276 (fiMDBUflI* ERR17*fiMDN
1980)fiMDBUflI* ERR17*fiMDNMfl. The employer is also free to express opinic
predictions, reasonably based in fact, about the possible ef-

fects of unionization on its company. NLRB v. Gissel Pack-

ing Co., supra at 618. In determining whether questioned

statements are permissible under Section 8(fiM DBUfI* ERR17*fiM DNMflc)fiML
must be considered in the context in which they were made

and in view of the totality of the employer’s conduct. NLRB

v. Marine World USA, supra; and NLRB v. Lenkurt Electric

Co., 438 F.2d 1102 (fiMDBUflI*ERR17*fiMDNMfI9th Cir. 1971)fiMDBUfl*E
be the economically dependent relationship of the employees

to the employer and the necessary tendency of the former,

because of that relationship, to pick up intended implications

of the latter that might be more readily dismissed by a more

disinterested ear. NLRB v. Gissel Packing Co., supra at 617;

and NLRB v. Marine World USA, supra.

2. Specific alegations (fiMDBUfl* ERR17*fiMDNMflCase 32-CA-133

and discreet, limited to one to two supervisors. (fiMDBUfI*ERRl?*fiMIjNMfITr. 253.)fiMDBUfI* ERR17*fiMDNMfl

Now that the hearing is over, Respondent asserts in stronger
terms that none of the alleged unfair labor practices, nor any
alleged election objections are supported by law or evidence,

and thus no remedy of any kind is warranted (fiMDBUfl* ERR17*

be detailed below, | disagree with Respondent’s position,
however stated.

| begin with a recitation of basic legal principles.

Section 7 of the National Labor Relations Act guarantees
employees the ‘‘right to self-organization, to form, join or as-
sist labor organizations, to bargain collectively through rep-
resentatives of their own choosing, and to engage in other
concerted activities for the purpose of collective bargai ning
or other mutual aid or protection,”” as well as the right **

a. Paragraphs 6(fiMDBUfl* ERR17* fiMDNMfla)fiMDBUfl* ERR1
Between December 1989 and December, the General

@QHB fp'@ﬂ*ﬁﬁﬁi‘?* HFAEsRAVIAN Algyproperty
oth for BaII or Respondent, as a room reservations
clerk. Trevlno credibly testified that on April 14, she and
three other employees attended a meeting in the office of Jan
Mooney, Respondent’s room reservations manager. Dean
Lane, Respondent’s executive assistant manager and the Ho-
tel’s second highest official after Santo, was also present.
Lane told Trevino, a union supporter, that he had heard she
had been discussing issues with the Union and asked her
what Respondent could do to convince her that things were

refrain from any or all such activities’' Section 8(f|MDBUfI*ER@H?@fWM@BﬂlW@B@ﬂ*@ﬁﬁ*ﬁmﬁﬁﬁ W@@lgﬂ”EERRl?*flMDNMfI

the Act makes it an unfair labor practice for an employer **
interfere with, restrain or coerce employees in the exerase
of”’ their Section 7 rights. The ‘‘test’’ of ‘‘inference, restraint

management 12 months to prove things are getting better and
assured her that PEP was over.

Lane, a witness for Respondent, did not dispute the meet-

and coercion under Section 8(fiM DBUfl* ERR17* fiM DNMfl a)fi M B UBHESt Rer @el i [DROve! (AR 98 e RAY7+Hi WiaSN®l 6.1 e DBUf* ERR17*fi

on the employer’s motive or on whether the coercion suc-
ceeded or failed . . . . [t]he test is whether the employer en-
gaged in conduct, which it may reasonably be said, tends to
interfere with the free exercise of employee rights under the
Act.”’ See NLRB v. Illinois Tool Works, 153 F.2d 811, 814

testified that he told Trevino and the other employees that
PEP was an ‘‘aberration,”” and that they should not judge
Respondent exclusively by that program. He admitted further
that he assured Trevino that things were going to get better.
In Reliance Electric Co., 191 NLRB 44, 46 (fiMDBUfl* ERR17*fiMDNM:

(iMDBUflI* ERR17*fiMDNM(l 7th Cir. 1946)fiM DBUfl* ERR17*fiB&xtMHiatedd Overnite Transportation Co., 296 NLRB
669, 685-687 (fiMDBUfl* ERR17*fiMDNM{fl1989)fiMDBUfl* ERR17*fiMDNMTl, enfd. 938 F.2d 815 (fiMDBUfl* ERR17*fiMDNMfl7th Cir. 1991

In making the requisite determination, the Board considers
the total context in which the challenged conduct occurs and
isjustified in viewing the issue from the standpoint of its im-
pact upon the employees. NLRB v. E. I. du Pont & Co., 750

Where, as here, an employer, who has not previously
had a practice of soliciting employee grievances or
complaints, adopts such a course when unions engage
in organizational campaigns seeking to represent em-

F.2d 524, 528 (fiMDBUfI*ERR17*fiMDNMf{l6th Cir. 1984)fiM DBUfl* ERB/EESi ME MHifk. there is a compelling inference that
Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17*fiM DN kfl{$i MiipB titlsy EIRER i fidyHo Neivt Fietxfi B UiehaRiRd TifiMDNMTl is moc

which defines and implements the First Amendment right of
free speech in the context of labor relations. Also see NLRB

discovers as a result of his inquiries and likewise urging
on his employees that the combined program of inquiry

v. Gissel Packing Co., 395 U.S. 575 (fiMDBUflI*ERR17*fiM DNM fl1868)tdneaiofi~ERRTizkeM b bivifeprasdntati BB unneces-
Four Winds Industries, 530 F.2d 75 (fiMDBUfl* ERR17*fiM DNMfl9th<aiy. 1976)fiM DBUfl* ERR17*fiMDNMfl. Section
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Furthermore, in Uarco Inc.,, 216 NLRB 1, 2 (fiMDBUfl* ERR17*fiM DN i/&ED7 et 3Bedf |t BR Rt rhysbDoiVe, ethpl oyees
Board, upon reference to this holding in Reliance Electric is not illegal per se. Section 8(fiMDBUflI* ERR17*fiMDNMfla)fiMDBUfI* I

Co., supra, stated:
However, it is not the solicitation of grievances itself

that is coercive and violative of Section 8(fiMDBUfl* ERR17*fiM

promise to correct grievances or a concurrent interroga-
tion or polling about union sympathies that is unlawful;
the solicitation of grievances merely raises an inference
that the employer is making such a promise, which in-
ference is rebuttable by the employer.

The promise is implied from the circumstances of the case,
including the timing of the solicitation and the announced

nce Lane's questioning of these empl
purpose thereof. Lasco Industries, 217 NLRB 527 (flMDBUfI*ERIﬂJ,?MM Je% %%Jfl %Rlﬂ,

In the instant case no evidence was presented to show that
the Respondent had a practice of meeting with employees
personally, to hear their complaints or grievances. The timing
of this meeting in which the solicitation occurred also takes
on significance in that it occurred within the genera time-
frame that Respondent learned of the union campaign and
was gearing up to oppose it.

Respondent asserts that under the authority of Best Plumb-

ing Supply, 310 NLRB 143 (fiMDBUfI* ERR17*fiM DNMfl1993)fiM DBUfI* EFIR P2 meN e fi(fiVHAB YRR (fMRINMfIb) iMDBUfI* ERR17*1

violate the Act. In Best Plumbing, supra, the administrative
law judge found, id. at 148, that at an employee meeting, a
supervisor made a casual inquiry as to what was troubling
employees. This is a far cry from the specific questions
asked Trevino. | find that Best Plumbing Supply, supra, is of
no help to Respondent. Compare aso Clark Equipment Co.,

278 NLRB 498, 501 (flMDBUfI*ERRl?*fIMDNMfI 1986)f|MDﬁilp\«ﬁI*

‘‘general  statements that conditions will improve’’ only
where the remark was made in the context of ‘‘ongoing im-
provements instituted . . . prior to the union campaign.”’ No
prior improvements were shown in the instant case.

From all of the above, | find and conclude that the Re-

spondent violated Section 8(fiM DBUfl* ERR17*fiM DNM{la)fiM Bt ERf@L7* fiM DNM{l(fiM DBUfl* ERR17* fiM DNMfl 1)fiM DBUfl* ERR17*fil

grievances from Trevino with explicit and implicit promises
to rectify them. Mast Advertising & Publishing, 286 NLRB

employers only from activity which is some manner
tends to restrain, coerce or interfere with employee

used must suggest an element of coercion or inter-
ference.

Thus, the surrounding circumstances of the interrogation de-
termines if unlawfulness and the Board will consider the
time, place, personnel involved, and the known position of
the employer in making such adetermination.

oyees did not occur
RYNMBnversation,
was limited solely and precisely to the employees connection
with seeking union representation, was made by a high-rank-
ing management official in the office of another high-ranking
supervisor, during worktime, it was unlawful. The fact that
Trevino was an open union supporter does not render permis-
sible, otherwise coercive questioning by a managerial em-

ployee. Atlantic Forest Products, 282 NLRB 855 (fiMDBUfl* ERR17*fiM DNMf

Dean Lane is also implicated in this segment of the case
according to the testimony of former employee Tom
McAllaster. Now working a the U.S. Post Office,
McAllaster formerly was employed on the property for 7
years as a front desk clerk and resigned in August. In mid
to late April, Lane asked McAllaster if he could meet with

BRI MDD FTHHPREctPg AOBEheSDSAES acted
for over an hour and was aso attended by Terry Bolin, then
the assistant director of the front office. The allegations re-
sulting from this meeting concern unlawful interrogation, so-
licitation of grievances, and threats that employees may have
to pay for certain benefits they had been receiving free up

According to McAllaster, Lane asked if he was for or
against the union activity that had just begun at the hotel. To

e R

955 fn. 2 (iMDBUfI* ERR17*fiM DNMfl1987)fiM DBUfI* ERR17* fHiAD Mgl savel \caiwl thealovEsdiesitr ke, @BHoN LcBBiAgIAto the
(iMmDBUflI* ERR17*fiMDNM{l1983)fiM DBUfI* ERR17*fiMDNMflhotel and Lane asked why. McAllaster then referred to cer-
| aso find that Respondent violated Section 8(fiM DBUfl* ERR1&fi MiDaiviee)ii D@3 fiwhiRR 1 feistErietll fridovireeiodly ERR17* fiM DNMfl 1)fi

Act by interrogating Trevino about her response to Lane's
origina inquiry. See Yerger Trucking, 307 NLRB 567, 569

curred. Lane responded that the Union would not be good for
management or for the hotel. Bolin accused McAllaster of

(fiMDBUflI* ERR17*fiM DNM{l1992)fiM DBUfl* ERR17*fiM DNM flackog @exape]. Wiaae Alsevisiatedsjotuzd)tiheh &amem, em-

wage contract would convince her that things were getting
better, Lane asked Trevino if that would actually change her
opinion on the Union, and she replied that it would give her
something to think about. Then he answered that Respondent
could not do that as there were too many job classifications.

ployees would lose benefits such as health benefits and prob-
ably would have to pay for meals, parking, and dry cleaning
of uniforms. McAllaster said he could be willing to take his
chances.

According to Lane, he admitted calling McAllaster to the

In Rossmore House, 269 NLRB 1176 (fiMDBUfI*ERR17*fiMIBNi‘VIﬂ@@ﬁiﬂmﬂMIWﬂmﬂmm@fm Betin was
F.2d 1006 (fiMDBUfl* ERR17*fiMDNM{I9th Cir. 1985)fiM DBUfl pFE=ent 7+ m DR , phpBser thfetiearmgatindasias teder an-

for evaluating whether interrogations violate Section 8(fiM DBUfRERBE1f NVSRNESESTi M RIMEERR L2reNID NS RS MDBU* ERR17* fiMDN

of the Act established in Blue Flash Express, 109 NLRB 591

However, Lane did say he was well aware of McAllaster's

(fiMDBUfI* ERR17*fiM DNMfl 1954)fi M DBUfl* ERR17* fiM DNMflurigrt Bempativesibasesl creuiepasinds thareittiooyatbar desk

reasonably tends to restrain, coerce, or interfere with rights
guaranteed by the Act. The Board then stated in Rossmore
House, supra at 1177:

Our view is consonant with that expressed by the Sev-
enth Circuit Court of Appeals in Midwest Sock Ex-

clerks about McAllaster. According to Respondent’s witness,
Bolin, an employee on the property for 10 years, and at the
time of the meeting, a supervisor, the primary purpose of the
meeting was to caution McAllaster about distributing union
literature during worktime. The conversation between the
three then changed to cover McAllaster's complaints about

change v. NLRB [635 F.2d 1255, 1267 (fiM DBUSI* ERR17* fittid REF| £960) &t DBl BiRA1ELH MENMfIM cAllaster as a
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little paranoid. Both supervisors testified that in accord with
their supervisors' training, they merely told McAllaster that
benefits could increase, decrease, or stay the same depending
on negotiations.

| credit McAllaster’s account of the meeting and find the
violations as aleged. While there is some question as to
whether McAllaster was an open union supporter at the time
of the meeting, | assume without finding that he was. So Re-

conversation occurred about 4 p.m. and Lopez was not
scheduled to start work for an hour, she at first refused to
remove the button, but then removed it in accord with Ham-
ilton's order before she started work. The pin in question is
in the record: (fiMDBUfl*ERR17*fiMDNM{fIU. Exh. 33.)fiMDBUfl* ERR17*fiM
Again the evidence from Lopez is undisputed.8 Respond-
ent writes (fiMDBUfI* ERR17*fiMDNM(IBr. 11)fiMDBUfl* ERR17*fiMDNMTl
ent and [because] her job required perpetual customer

desk ag
spondent asks (fiMDBUfI*ERR17*fiMDNMfIBr.  7)fiM DBUf|* &kt THARNYHIs refiéday thayoulshet aieenodek tHerbutton

McAllaster's position on the Union when he aready knew
it.”’ | cannot speculate on Lane's motivation or mental proc-
esses. However, | find that the statements threatening loss of
benefits, under the circumstances found here, are coercive.

See Aluf Plastics, 314 NLRB 706, 707708 (fiMDBUfI* ERR17* fij 3NM 8

was both reasonable and in conformity with lawful Hotel
policy.” | disagree. | will have occasion below to revisit the
issue of wearing union buttons and other insignia. For now,

it suffices to that the wearing of such insignia may not
vty e bt edie

nette Mills, 305 NLRB 1032 (fiMDBUfl* ERR17*fiMDNMfl 1981 MEEES ERRLEEMPWMER fcermatre igyianens. .
Corp., 298 NLRB 292, 296-297 (fiMDBUfI* ERR17*fiM DNMfl 19pQKEM DEWAIERRN 4 i RIBMAB4, 435 (fiMDBUfI* ERR17*fiM DNMfl1994)fi

c. Paragraph 6(fiMDBUfI*ERRl?*fiMDNMfI(c“)ﬁrlr\?%%llJm R Z3bNVE

In support of this alegation that Respondent’s supervisor,
Robert Hamilton, solicited grievances with an implied prom-
ise to remedy same, the General Counsel relies again on the
testimony of McAllaster. He testified that in early May, Su-
pervisor Robert Hamilton, who did not testify, told
McAllaster who was working at the time, that a Hilton exec-
utive was on the property, and that there would be a meeting
the following day. The executive wanted to know what could
be done to stop the union activity, but McAllaster said that
the union activity could not be stopped, that it was on the
go and they should all get used to it. Hamilton persisted, say-
ing, there must be something that could be done to stop the
union activity. McAllaster relented, saying that reinstatement
of the employees terminated under PEP and remova from
the property of certain managers who initiated the termi-
nations like Hughes and Santo, might be sufficient to ‘‘turn

this thing around”’ (fiMDBUflI* ERR17*fiMDNM{ITr. 333)fiMD

versation by saying he doubted that these things would hap-
pen, but that he would pass the information to the unnamed
Hilton executive.

In analyzing the evidence, | note that McAllaster's testi-
mony is undisputed. Moreover, | draw an adverse inference
from Hamilton's failure to testify. Douglas Aircraft Co., 308

(fiMmDBUflI* ERR17*fiM DNMfl1994)fiMDBUfI’
Iscussion, Respondent does not assert any

specia circumstances. Indeed, it would be difficult to imag-

ine any so compelling as to justify the removal of union in-

signia 1 hour before the employee began work.

e. Paragraph 6(fiMDBUfl* ERR17*fiMDNMfld)fiMDBUfl* E

According to Lopez, in June, she had a conversation with
Carolyn Micke, hotel assistant manager for 5 years and em-
ployee on the property for 10 years. Micke called Lopez into
her office while both were on worktime, and asked Lopez if
her preexisting problems with some medical bills had ever
been resolved. Bluntly, Lopez replied that she could not wait
until the Union came in so she would not have any more
similar problems and if she did have any similar problems,
at least she would have some help with them. To this Micke
replied, ‘‘Baron Hilton would close the hotel, before he

BURH R 1A DRIOM 1O-E9MBIR concluded the con-.

According to Micke testifying as Respondent’s witness,
she recaled the conversation in question with Lopez, and
even Lopez expressing a fear that her bankruptcy could result
form medical hills not paid by the insurance company. Then
when Lopez made the remark about change when the Union
came in, Micke testified that she only remarked that a union

NLRB 1217 (fiMDBUfl* ERR17*fiM DNMfl1992)fiM DBUfI* ERRMEIVDWMHA Notagheiice Perahoengtitpal TOsuauld de-
| find that Respondent violated Section 8(fiMDBUflI* ERR17* fi MIONVETE) Vb Biasl Neaatiered MM sedi gl Lys A iRka 788t M DNMfl 1)fiM DB

when in the middle of the campaign, Hamilton solicited
grievances as conduit or agent for the unidentified Hilton ex-
ecutive. It was the executive's cal as to whether the griev-
ances were to be corrected, but there was enough of an im-
plied promise by Hamilton that the grievances, in whole or
in part, would be corrected as to violate the Act. Cutting,

nied making the remark about what Baron Hilton would do.
| credit Lopez here, finding Micke's statement to be part
of a general pattern of supervisory activity in response to the
union campaign. The threat of hotel closure is the sort of
threat condemned in NLRB v. Gissel Packing Co., 395 U.S.
575 (fiMDBUfl* ERR17*fiM DNMfl1969)fiM DBUfl* ERR17*fiMDNMfl, becaus

Inc., 255 NLRB 534 (fiMDBUfl* ERR17*fiM DNMfl1981)fiM DBUBSERRRB A1) 1681l (fiM DBUflI* ERR17* fiM DNMfl 1988)fiM DBUfI* ERR17*fiN

833 (fiMDBUfl* ERR17*fiM DNMfl1993)fiMDBUfl* ERR17* fiMDNMfl. Compar

d. Paragraph 6(fiMDBUfl* ERR17* fiMDNMflc) B4D@ ML EBRE EFIRDNMAG WD GIRRIGES)¥IA MK UM IMRIBI i RSN K i

This allegation concerns the testimony of Vicky Lopez
with respect to Hamilton directing that she remove a
prounion button form her clothing. [A picture of the pin was
omitted from publication.] A former front desk clerk for 3
years, Lopez left Respondent’s employment in June. Shortly
before she left, Lopez had a conversation with Hamilton who
told her to remove a prounion button from her tie. As this

7This alegation was added to the complaint by amendment on the

Section 8(fiMDBUfl* ERR17*fiMDNMfla)fiMDBUfl* ERR17*fiM DNMfl(fiMDB

8] note that Lopez was terminated by the hotel for failing to fol-
low company policy.

9In testimony against her own self-interest, Micke testified she
would not have made the statement attributed to her by Lopez be-
cause at the time, allegations had been made that she was harsh and
difficult to work with. As a result, she testified that she was attempt-
ing to build rapport with employees by making an effort not to dis-
cuss the Union. Assuming without finding that such allegations had

first day of hearing (fiMDBUfl* ERR17*fiMDNMfITr. 12—13)fiM DBUfl* ERBaTfidd®bsftile Micke's conversation with Lopez, | can only spec-
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f. Paragraph 6(fiMDBUfl* ERR17* fiMDNM(flgjiNies | HctaR Bl fifMIBWMA ERR17* fiM DNMfl&)fiM DBUflI* ERR17*fiMDNM

Here the General Counsel alleges that on June 29, Barbara
Skaug and Thomas Sullivan solicited grievances from em-
ployees and made certain threats to employees at a meeting
for housekeeping employees. At the time Skaug was execu-
tive housekeeper, having first been promoted to that office
by Santo and subsequently terminated also by Santo, and all
before the election. She did not testify, but Sullivan, a rep-
resentative of Respondent’s human relations department, did
testify.10

| begin with General Counsel’s witness Guadalupe
Velasco, an employee on the property between June 1988
and January. Velasco worked as a maid in the housekeeping
department. About 10:30 am. on June 29, Velasco and be-
tween 30 to 50 other employees attended an employee meet-
ing with Skaug and Sullivan. Skaug told employees that she
wanted all employees to be happy and the doors to her office
were always open for employees to discuss their complaints.
Sullivan added that he did not want any strangers to be
present and that negotiations would start from zero and em-
ployees could lose what benefits they already had such as
free parking and free laundry of uniforms.

Employed on the property since 1979, Sullivan testified as
Respondent’s witness. As to the June 29 meeting, he noted

that his remarks were made from a prepared text (fiMDBUflI*ER
14)fiMDBUfI*ERR17*fiMDNMTl. | have examined the notes of

viewed the Taylor-Dunn Mfg. Co. case, 252 NLRB 799, 800

SgHS

with an implied promise to remedy same.

h. Paragraph 6(fiMDBUfl* ERR17*fiMDNMflg)fiMDBUfI*E

In this allegation, it is alleged that Gonzales solicited
grievances and impliedly promised to remedy same. Accord-
ing to Velasco, in late July or early August, Labor Consult-
ant Gonzales spoke to her and a few other housekeeping em-
ployees on the hotel floor where they had been working.
Speaking to the employees, in Spanish, Gonzales told them
that Skaug was no longer there, that she had been replaced
by Pam Watts and the doors to Watts office were open at
all times so we could come in and tell her any complaints.
Gonzales finished by saying that ‘‘Watts would listen and
help’”’ (fiMDBUflI* ERR17*fiMDNMflthe replacement of Skaug by Watts is it
to violate the Act, an issue which | consider below)fiMDBUflI* ERR17*fiMDN
testimony as a witness for the Union, Gonzales admitted that
he had been present at the meeting and made the statements
essentially as described by Velasco.
The Board has held that labor consultants such as
Gonzales are agents of an employer when these consultants
engage in unfair labor practices. See Blankenship & Associ-
ates, 306 NLRB 994 (fiMDBUfl* ERR17*fiMDNM{1992)fiM DBUfl* ERR17*fi
the Employer had placed Gonzales in the position of a con-
if, o) Y could reasonably believe that he
qukfpm%@ﬁ%@ B agement. Three Sisters Sportswear
65 (fiMDBUfl* ERR17*fiMDNM{fl1993)fiM DBUfl*

(fiMDBUfl* ERR17* fiM DNM 1980)fiM DBUfl* ERR17* fiM DNMﬂﬁ#\@Eﬁ@@ﬁ?& E%n,{ﬁqﬁ" fﬂé%;ﬁ%%‘ﬁ@%‘f@f%ﬁ& S NINRBIHIE

most recent case of Lear-Segler Management Service Corp.,

306 NLRB 393 (fiM DBUflI* ERR17*fiM DNMfl1992)fiM DBUI

timony out of al the employees present does not show that
Skaug and Sullivan were referring to threats of loss of bene-
fits. Instead, | find a reference here to the norma give and
take of negotiations, an exception to the pattern heretofore
referred to. See Mantrose-Haeuser Co., 306 NLRB 377

S M AR

li

0 rem-
*fiMDNMfla)fiMDBUfI*E
Center at Vineland, 314 NLRB 947, 950 (fiM DBUfl* ERR17* fiM DNMfl1994)fill

i. Paragraph 6(fiMDBUfl* ERR17* fiMDNMflh)fiMDBUfl* E

The question presented here is whether Sullivan interro-

(iMDBUfI* ERR17*fiM DNMfl1992)fi M DBUfl* ERR17* fiM DNMflgaiedi gHrrent:terpl axiasy, Ri ofiar d ddoiegrenintviplati o -of the

legations in this segment be dismissed.

Act. Brieger testified for the General Counsel that he has
worked on the property for about 11 years and now works

g. Paragraph 6(fiMDBUfl* ERR17* fiM DNMfi b DEHERRITMBNM August 12, about 2:30 p.m.,

According to the General Counsel’s witness Trevino, Lane
solicited grievances from her and two other employees dur-
ing a conversation in early July at the hotel. The subject was
a new meal deduction on Trevino's paycheck stub which
Trevino told Lane was more evidence that the hotel was
abusing employees. Lane denied that was the case, saying it
was merely an accounting change, with no loss of net in-
come. Then according to Trevino, Lane asked if there was
anything Hughes could do to keep the Union out. Lane re-
caled the conversation, changing only insignificant details.
As to whether he asked if there was anything Ron Hughes
could do to keep the Union out, Lane answered, ‘‘No, | can’'t

Brieger went to Sullivan's office regarding a complaint
against him by another employee. During the course of their
conversation, Sullivan asked Brieger what he hoped to gain
through union representation. Brieger responded that he ex-
pected benefits, job security, and better representation.
The Genera Counsel concedes (fiMDBUfI*ERR17*fiMDNM(IBr. 20)fiMDI
Brieger was an open union supporter. Not every inquiry di-
rected to an employee on the subject of protected activities
congtitute a violation of the Act. See Hotel & Restaurant
Employees Local 11 v. NLRB, 760 F.2d 1006 (fiM DBUfl* ERR17*fiM DNMflSth
Under the totality of circumstances, | find the questioning
here was noncoercive. See S E. Nichols, Inc., 284 NLRB

L . ! i Ufl* ERR17*fiM DNMfl 1987)fiM DBUfl* ERR17*fiMDNMfl. He
recall that, no”’ (fiMDBUfl* ERR17*fiMDNMfITr. 2105)f|MDBUf6ﬁ?t%ﬁ’;({égﬂ§I§Mjljlr ']:;vﬁrl 6%%@9@3&54%W%e dis-

and for the rationale previously given for prior allegations
where similar questions were asked, | find that Respondent

ulate that Micke let her guard down with Lopez, thereby giving cre-
dence to the claim that she was harsh and difficult to work with.

10|t is not disputed that Sullivan is a managerial employee with
actual or at least apparent authority to bind Respondent herein. See

missed. Sunnyvale Medical Center, 277 NLRB 1217 (fiMDBUfI*ERR17*fiMD

j. Paragraphs 6(fiMDBUfl* ERR17* fiMDNM(li)fiMDBUfl* ERRL7* f

Again the General Counsel aleges that on August 19,
Brieger was interrogated by Supervisor Mark Smith, who is
aso alleged to have solicited grievances and given Brieger

Great America Products, 312 NLRB 962 (fiMDBUfI* ERR17*fiM DNM{l 1hes)iessianERai11is sutinivi 8S e Bodecsmye: H RosiMSiSee also Tr. 328
regarding a stipulation to Sullivan’s status))fiMDBUfl* ERR17+fiMDNMf{l cording to Brieger, he was talking to two other employees
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about 2:30 p.m. on the day in question about an antiunion
memo posted on the bulletin board when Smith, room serv-
ices manager, an employee on the property for 11 years and
Respondent witness, interrupted the conversation. Smith
asked Brieger what he expected to get from the Union. Smith
added that he especially wanted to know because Brieger had
been telling everyone else what the Union was going to do

for them (fiMDBUfI*ERRL7*fiMDNMflITr. 322)fiMDBUfI*ERR

if you had any problems bring them to my attention so they
can be corrected.

Because Brieger was an open union supporter, | will rec-
ommend dismissal of the unlawful interrogation and impres-
sion of surveillance alegations. However, contrary to Re-

spondent (fiMDBUfl* ERR17*fiMDNM{IBr. 24)fiMDBUfl* ERRl?dﬁM

that Smith solicited grievances with an implied promise to

| agree with Respondent, and | will recommend the case be
dismissed because of insufficient evidence.1t

|. Paragraph 6(fiMDBUfl* ERR17* fiMDNMfIK)fiMDBUfI* E

The complaint alleges that Supervisor Terry Bolin threat-
ened McAllaster with reprisals if he continued to distribute
prounion campaign Iiterature on hotel property. According to

MEN ) e T e MR e

he thought McAllaster was passing out and posting union lit-
erature on the property. McAllaster admitted that he was the
one. Then Bolin referred to hotel policy as prohibiting this
activity Bolin testified that he said to McAllaster that he had
Dp distributing union literature only while he was on
NMf{l, the credited testimony supports a finding

Without regard to whether Bolin added a statemen

remedy and | find Smith violated Section 8(fiMDBUfI* ERR17*fil NIV i B85 ERRIGS h%@éﬁh@l(ﬂb@g@éﬁ@ﬁﬁéﬁdlMDNMfIl)flMDB
ood things, and bad thln S happen to those people who do
k. Paragraph 6(fiMDBUfI* ERRL7* iMDNMI MR s ERE A AMP BN doried making, | fnd the evi-

This allegation is based on a memo dated April 7 written
by Hughes and circulated to al bargaining unit employees in
which, the General Counsel contends, Hughes threatened em-
ployees with unspecified reprisals and implied that support-
ing the Union was futile. The memo reads as follows:

April 7, 1993

Dear Fellow Reno Hilton Employee:

As you may have heard, the Carpenters Union is
contacting our employees to try to get them to sign
union cards. We are dedicated to making the Reno Hil-
ton as successful for our employees as it is for our
guests and the company. As a result, the hotel is strong-
ly opposed to the attempts by the Carpenters Union to
come into our hotel. That union can't do anything for
you that you cannot do better for yourselves. The union
would not benefit you in any way and could hurt you
serioudly. It could interfere with our ability to make this
the best possible place to work and block free commu-
nication between us.

What this boils down to is: refuse to sign union au-
thorization cards and avoid a lot of unnecessary trouble.
You will always do better with us without a union,
which can't and won't do anything for you except jeop-
ardize your jobs. If you want job security and a good
place to work under the best terms and conditions, re-
ject the union.

Sincerely,

/s R. L. Hughes
Ronald L. Hughes
President

[G.C. Exh. 16]

dence supports the allegatlon. As will be recited in greater
detail below, Respondent’s no-solicitation and no-distribution
policy was disparately enforced. Thus, at certain times, Re-
spondent posted antiunion banners in the gray area. | find
that Bolin’s statement was an unlawful attempt to enforce in
an unlawful manner, Respondent’s policy and this violated
Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17*fiM DNMfl(fiMDB
313 NLRB 462, 463 (fiMDBUfl* ERR17*fiM DNMfl1993)fiM DBUfI* ERR17?
NLRB 228, 238-239 (fiMDBUflI* ERR17* fiMDNMfI1977)fiM DBUfl* ERR17*fi\

m. Paragraph 7(fiMDBUfl* ERRL7*fiMDNMflb)fiMDBUfl*

It is aleged here that on or about July 23 Supervisor
Robin Nichols disparately enforced Respondent’'s no-
solicitation/no-distribution policy. | begin with a recitation of
the policy as contained in the Reno Hilton Employee Hand-
book, page 34 (fiMDBUfl* ERR17*fiMDNMflIU. Exh. 4)fiMDBUfl* ERRL7*fiML

NO SOLICITATION AND DISTRIBUTION POLICY
FOR EMPLOY EES AND NON-EMPLOY EES

Persons who are not employees of Reno Hilton are
not permitted to solicit employees or distribute written
materials on our property at any time, except as pro-
vided below.

No employee may distribute literature in work areas
at any time or solicit another employee in any area of
the Hotel during his or her working time or during the
other employee’s working time. No employee may so-
licit other employees at any time in gaming, meeting,
convention, exhibit, or recreational areas open to guests
and/or the public.

Working time includes all time during which an em-
ployee is assigned to or engaged in the performance of
job duties, but does not include breaks, lunch periods
during which time the employee is not assigned to or
expected to perform any job duties.

Non-employees who are patrons of restaurants or
bars open to guest and the public and off-duty employ-

Respondent directs my attention to Section 8(fiMDBUfI* ERR17*fi M BRINTIRY) FREBISURN-ERRIHYiRSMAR o -Hidhasmploy-

and to the Board's decision in Airporter Inn Hotel, 215

NLRB 824 (fiMDBUfI* ERR17*iMDNM(l1974)fiMDBUfI* ERR17 mg@ﬁ,\%;ﬁ%ﬁﬁw %Eifcﬁé@&@ﬁ?ﬁ EE&@?MB@HM{J& fiMD:

the case, and read the memo in question. Based on all that,

Board s order, | do not rely on it.
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ees, provided they act in a non-disruptive manner con-
sistent with the customary use of those areas.

The purpose of these rules is to prevent interference
with and disruption of the work of our employees and
to maintain our operation at peak efficiency at all times
for the convenience and benefit of our employees, our
guests, and the public.

Nothing in that rule nor in Respondent’s policies and proce-

dure manua (fiMDBUfl* ERR17*fiMDNMfIR. Exh. 6)f|MDBUfI@B

material in the employee breakroom. In its brief, Respondent
directs my attention to the testimony of Lynn Wright, Re-
spondent’s director of human resources since July 19. Prior
to that, Wright had been employed at the Reno Flamingo
Hilton performing similar duties. According to Wright, she
removed unattended clutter including union material from the
cafeteria, locker rooms and employee breakrooms on a regu-
lar basis out of a sense of courtesy to the 2500 employees
for whom the breakroom is available and to the people who

658, 665 (fiMDBUfl*ERR17*fiMDNM{fl1994)fiMDBUfl* ERR17*fiMDNMTl; &
599 (fiMDBUfl* ERR17*fiM DNMfl1984)fiM DBUfl* ERR17*fiM DNMfl.

n. Paragraph 7(fiMDBUfl* ERRL7* fiMDNMflc)fiMDBUSI*E

Continuing the narrative from the above alegation, it is al-
leged that Dean Lane aso violated the Act by reiterating to
Trevino what Nichols had told her. Dissatisfied with what
Nichols had said, Trevino on the same day went to Lane to

ermission to leave union material in the breakroom, es-
BB GAOUNS B TIASEHEM AR08 e
rial there with impunity. At first Lane said Trevino could
leave union materia in the breakroom, but later in the day,
he said he had been wrong and that Trevino could not leave
union materia there. Lane denied speaking to Trevino twice
on the subject, as he could not ‘‘recall’’ talking to anyone
in personnel regarding the rule about leaving material in the
breakroom. Lane's testimony both on direct and cross-exam-
ination revealed a very different understanding of the no-dis-
tribution rule from that described by Wright. Lane would

have to clean the areas (fiMDBUfI* ERR17*fiMDNMfITr. 103)fi yn@aIflf EidR1& VO NIdKs Gatitrasyets. Responsieat, occa-

I find no evidence that Wright, ‘‘upon coming to Reno Hil-
ton, . . . promulgated a rule prohibiting employees from
leaving stacks of materials unattended in the cafeteria,
breakroom and locker rooms.”” There was never a printed
notice to employees or supervisors, nor an effective oral pro-
mulgation of the rule. Instead there was an ad hoc practice
which varied by supervisor as to just what was meant by
clutter. Thus, is some cases Avon or Tupperware catalogs,
newspapers, magazines, or pocketbooks would be permissible
even if left unattended. However, union material, if left unat-
tended was always subject to confiscation, no matter how
high ranking the manager and no matter how remote the duty
of cleaning the breakroom.

| turn next to the specific alegation.

Trevino had placed union flyers on the walls and left oth-
ers on the table in the front office employee breakroom, after
which Trevino began to watch television on her break. Then
Robin Nichols, Respondent’s credit manager for 3-1/2 years
and employee on the property for 16 years, entered the room,
read the flyers, and began to remove them from the walls
and tables. When Trevino protested, Nichols responded that
according to personnel, no information was to be left in the
breakroom regarding the Union. Nichols, Respondent’'s wit-
ness, testified she was only enforcing a rule that no material
was to be posted on the walls and no material was to be left
on the table unattended.

Respondent’s no-distribution policy as described by
Wright above is of doubtful validity because it was never of-
ficially promulgated or announced to employees and because
it attempts to regulate distribution in nonwork areas. United

Aircraft Corp., 139 NLRB 39 (fiMDBUfl* ERR17*fiMDNMfl 1962}3@4@&[.0 SRR3R

sions, he would not remove Girl Scout cookie catalogs or

Avon catalogs. Even as to election material prounion or

procompany, ‘‘sometimes he would put it in a pile and put

it in a nice little stack on a coffee table,”’ thereby deviating

from the company policy on occasion (iMDBUfl* ERR17*fiMDNMflTr. 2102-

based his degree of enforcement of the aleged policy on

how messy the room appeared to him and on how much time

he had to clean the room (fiMDBUflI* ERR17*fiMDNMfITr. 2115)fiM DBUfI* ER
Lane is responsible for 475-500 employees. Wright di-

rectly supervises far fewer employees, but is responsible for

the well being of al employees. To suggest that either Lane

or Wright had a regular practice of cleaning out the

breskroom which practice, if it exists, is unrelated to the

union campaign is preposterous. In any event, | find that for

the same reasons indicated in the prior segment of this deci-

sion, Respondent violated Section 8(fiM DBUfl* ERR17*fiM DNMfla)fiM DBUfl*

statements of Lane to Trevino.

0. Paragraph 7(fiMDBUfI* ERR17* fiMDNMfld)fiMDBUfI*E

It is also aleged that Respondent violated the Act when
Bolin made certain statements to McAllaster. This alegation
has been adequately discussed with respect to paragraph 6(fiM DBUflI* ERR17*fi
above and further discussion is unwarranted.

p. Paragraph 8

In this alegation, the Generad Counsel alleges that Re-
spondent maintained and enforced a rule prohibiting employ-
ees from wearing unauthorized pins or insignia on their
clothing or person during worktime and/or in work areas.
In paragraph 2(fiMDBUfl* ERR17+*fiM DNMfld)fiM DBUfI* ERR17*fiM DNMf
Nddti @ntlr cBistared 26t Bk fl* ERRL7*fiMDNI

Cir. 1963)iMDBUSfI*ERRL7*fIMDNMSI, cert. denied 376 U.S. %iktfid/ DBLHAERRA AN bISAMMDRUAR BRBMEMDNMI. Further

any alleged presumption of validity is rebutted by the *‘invo-
cation of the alleged rule at the time of intensive union activ-
ity, existence of other kinds of solicitation during worktime
and a pattern of conduct hostile to organizational efforts in

regardless of whether an election campaign is in progress. In
its brief, Respondent admits the existence of the challenged
policy and correctly points out that about 2 weeks before the
election, Respondent modified the policy to permit employ-

violation of Section 8(fiM DBUflI* ERR17*fiM DNMfla)fiM DBUfI* &SR 7{ifist DAy ibitddiy Bl firdeirivd £tk Bl 1fbivbiiatif* ERR17* fiMDNM
NLRB 455 (fiMDBUfl* ERR17*fiM DNM{l1967)fiM DBUflI* ERR174flié/l EdMfiéction on November 4, Respondent reverted to its

After al of the above, | find that Nichols' conduct vio-

former policy.

lated Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fi MD N filtfi RSBt e Rire Ay ifohafR0N 1Bkt )by B (Y ERRR ER R INYIE N

the aleged rule. See Romar Refuse Removal, 314 NLRB

Act as aleged. Respondent has the burden of showing sub-
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stantial evidence of specia circumstances and none have Although guided by the above and finding that the General
been shown. See Windmiller Electric, 306 NLRB 664 (fiM DBUfl* EBIRTEF fidgt BN Shibd 982)fiivhB B btfis ERR 7k fiMID Méddmmend
As to Hertz Rent-A-Car, 305 NLRB 487 (fiM DBUfl* ERR17* fi M Cxha/ fil1igO &) FelyeD BiU et Rbiscin DN f| Heiglubbyn&tdier ex-

spondent, the decision is not controlling as it was issued pur-
suant to a remand of the Sixth Circuit. | am bound by the
Board's view of the law whether or not enforced by the U.S.
Court of Appeas. lowa Beef Packers, 144 NLRB 615

pressly nor implicitly conditioned the picnic on the election
outcome. See LRM Packaging, 308 NLRB 829, 830 (fiMDBUfI*ERR17*fiMD
Furthermore, it was part of the Hilton corporate practice to
hold annual picnics and | credit Santo’s testimony regarding

(fiMmDBUfl* ERR17*fiM DNMfl1963)fiM DBUfl* ERR17*fiMDNMfithe Las Vegas Hilton picnic. Further and most importantly,

| note the testimony of Kathy Rybar, a Hilton Corp. vice

g. Paragraphs 9(fiMDBUfI* ERR17* fiM DNMfla)filgradptisht ERBRIREED OB vancedi DB df* SRt 7itfiyl R a8 e) iMDBUflI* ERR1

The question presented is whether an April 7 announce-
ment regarding an employee picnic on June 11 and 12 vio-
lated the Act. In support of the allegation, the General Coun-
sel offered a memo from Hughes to employees which reads
as follows:

From: Ronald Hughes

Location: President’s Office

Date: April 7, 1993

Subject: EMPLOYEE PICNIC—JUNE 11 AND 12

By now you have all heard that the P.E.P. Process
is completed. | would like to take this opportunity to
again express my appreciation to each and every one of
you for your cooperation, support, and dedication to the
project and to the Reno Hilton. To further express our
gratitude for al of your hard work, the Reno Hilton in-
vites you and your family to a fun filled day at Wild
Island.

This year's employee picnic at Wild Island will be
held on Friday, June 11 and Saturday, June 12, 1993
and will include lunch, music, the Wild Island Water
Slides, Raceway, and Miniature Golf.

Additional information will be available to you
through Human Resources in the near future.

| sincerely hope that you and your family will be
able to join us for this fun filled day. Again, thank you
for your support in the last few months. See you at
WILD ISLAND!!!!

/s R.L. Hughes
[G.C. Exh. 17]

In considering the timing of the memo, | note that Hughes
was aware of the union organizing campaign as of April 7.
The general rule is that an employer in the midst of a union
organizing campaign is required to proceed as it would have
done had an organizing campaign not been in progress. Cen-

conveyed to employees shortly after Respondent took over

from Bally’s and long before the union entered the picture

that an employee picnic was contemplated. That a firm date

was not announced to employees in the fall just a few

months after Hilton took over, is of little moment. In light

of the above, | find that Respondent has effectively rebutted

the General Counsel’s case. NLRB v. Tommy's Spanish

Foods, 463 F.2d 116, 119 (fiMDBUflI*ERR17*fiMDNMfISth Cir. 1972)fiMDE
the picnic itself was lawful.

r. Paragraphs 9(fiMDBUfI* ERRL7* fiMDNMflb)fiMDBUfI* ERR17

In further asserting that Respondent made an unlawful
grant of benefits, the General Counsel directs my attention
to a five-page memo from Hughes to employees dated May
14 (fiMDBUfI*ERR17*fiMDNMIfIG.C. Exh. 19)fiMDBUfl* ERR17*fiMDNMfl
memo were layoffs, ‘‘Employees with the least seniority in
their job classification within the outlet or work area af-
fected, shall be laid off first’”” (fiMDBUfI*ERR17*fiMDNMflp. 4)fiMDBUfl*|
ment, reinstated as of April 14 (fiMDBUfl* ERR17*fiMDNMflp. 5)fiMDBUfl*E
represented changes from prior policy in that the layoffs
under PEP had not been by seniority and, as noted in the
facts, above, Baly’'s board of adjustment had been discon-
tinued shortly after Respondent took over. The question is,
do either or both of these changes violate the Act?
As in the proceeding section, | find a prima facie case
based on the timing of the benefits. Also as in the proceed-
ing sections, | find that Respondent has effectively rebutted
this prima facie case and | will recommend dismissal. First,
| read Hughes memo as a genera statement of policy dis-
cussing vacation benefits, complimentary rooms at other Hil-
ton properties (fiMDBUfl* ERR17*fiMDNMflwhen available)fiMDBUfl* ERR17:
(fiMDBUfI*ERR17*fiMDNM(lit's continuing)fiM DBUfl* ERR17*fiMDNMfl, h
and improvements in medica and dental coverage)fiMDBUfl* ERR17*fiMDI
Exh. 19)fiMDBUfI*ERR17*fiMDNMfl. In sum, the message conveyed to emy
not uniformly positive, and not uniformly designed to en-
hance employee benefits. Instead, it was a common sense re-
sponse to employee questions not particularly related to the

tre Engineering, Inc., 253 NLRB 419, 421 (fiMDBUfl* ERR1#ibMEiNgHIGe80)fiMDBUfl* ERR17*fiMDNM{l. The

Board does not automatically find grants of benefits during
an organizational campaign to be unlawful, but it presumes
that such action will be objectionable, ‘‘unless the Employer
establishes that the timing of the action was governed by fac-
tors other than the pendency of the election.”” American Sun-

| agree with Respondent that the case of William Litho
Service, 260 NLRB 773, 774 (fiMDBUfl*ERR17*fiMDNM{l1982)fiM DBUfI*
case, the Board stated:

The Act does not require an employer pending an

roof Corp., 248 NLRB 748 (fiMDBUfl* ERR17*fiM DNMfl1980)fiM DBl fetpero7ef AN iam maki pesesenormicabarnaivated

rules is found in NLRB v. Exchange Parts Co., 375 U.S. 405,

decisions involving business matters or any changes in

409 (fiMDBUfI* ERR17*fiM DNMfl1964)fiM DBUfl* ERR17* fiM DNMfl wmls@%@fueuwmmy to the continual and or-

The danger inherent in well-timed increases in bene-
fits is the suggestion of a first inside the velvet glove.
The employees are not likely to miss the inference that
the source of the benefits from which future benefits
must flow and which may dry up if it is not obliged.

derly operation of the business, absent a promise of
benefits conditioned upon rejection of the Union and/or
causal connection between such changes, and the rights
accorded to employees by the Act. Normal business de-
cisons must continue to be made and frequently are
necessary for the efficient operation of an enterprise,
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even though it occurs during an organizational cam-
paign.

As to the reinstatement of the board of adjustment, | note
that its discontinuance was made by Hughes predecessor,
Sherlock. Similarly, PEP was not the creation of Hughes, and
its results affecting employee morale may have led to the de-
parture of Giovenco. For both of these palicies, it makes no
sense that Hughes could not change policies for the per-
ceived good of the Employer, when Hughes had not been re-
sponsible for them to begin with.

13602)fiMDBUfl* ERRL7* fiMDNM(]
Like Respondent’s brief, page 37, | will consider here
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Once participants were selected, Sullivan, the human rela
tions manager, played a major role as per the request of
Rybar, who shared Santo’s desire to improve communication
with employees.

In considering whether quality action teams are an unlaw-
ful grant of benefits, | find that for the same reasons as stat-
ed in preceding sections, that the quality action team is not
an unlawful grant of benefits. Accordingly, | will recommend
it be dismissed.

| turn next to consider whether quality action teams vio-

lated Section 8(fiM DBUfl* ERR17*fiM DNMf{la)fiM DBUfl* ERR17*fiM DNMf(f

s. Paragraph 9(fiMDBUfI* ERRL7* fiMDNMflc)fiMDBUSl* ER%?%M%\EIéﬁ%@?@%ﬁ&ﬁﬁ%ﬁﬁ,ﬁ@%ﬁﬂmﬁCase 32-CA-

organization.”” The starting point for this inquiry is the
Board's rulings in Electromation, Inc.,, 309 NLRB 990

(iMDBUflI* ERR17*fiMDNM{fl1992)fiM DBUfI* ERR17* fiMDNMTl, enfd. 35 F.

Pont & Co., 311 NLRB 893 (fiMDBUfl* ERR17*fiMDNMfl1993)fiM DBUfl* ER
Following the argument advanced by the General Counsel

(iMDBUfI* ERR17*fiMDNM(fIBr. 91)fiMDBUfl* ERR17*fiMDNMTl, | make th

action teams are ‘‘labor organizations”’ under Section 2(fiM DBUfl* ERR17*fiM|

whether the quality action teams are either an unlawful grant
of benefit and/or a dominated labor organization as alleged
in paragraph 9 of the second complaint.

The quality action teams concept was not a new concept
to Santo as he had been involved with them in prior jobs at

the Las Vegas Hilton and at the Reno Flamingo Hilton.
However, at the Respondent’s property, the concept appeared
to arise not so much out of Santo’s prior experience as from
recommendations made by Labor Consultant Gonzales work-
ing at the property in the spring as part of the Burke Group.
Gonzales concluded that quality action teams would be an
appropriate remedy for poor communication and poor morae
among Respondent’s employees. Accordingly, in late May,
Santo sent identical memos to employees in various seg-
ments of Respondent’s employment such as housekeeping,

front desk, bell desk, room reservations, and food service (fiMDB
Exhs. 1, 2, and 3)fiMDBUfl*ERR17*fiMDNM{l. A representativqﬁgﬁ{n%r{

To: FRONT DESK/BELL DESK EMPLQOYEES
From: TONY SANTO

Location;: EXECUTIVE OFFICES

Date: MAY 28, 1993

Subject: QUALITY ACTION TEAM

We are currently looking for hourly employees to
join our Quality Action Team program. As a participat-
ing member of this committee you will attend monthly
meetings to discuss such topics as:

—Safety

—Supplies and Equipment
—Service Enhancement
—Schedules
—Communication
—Morade

The team is limited to 9 members, so please contact
your department head as soon as possible if you would
like to participate. You will be paid for your attend-
ance.

TS:sg

cc: Dean Lane
Bryant Godfrey
Terry Bolin

[U. Exh. 1]

the Act. First, | look to the statute:

Any organization of any kind, or any agency or em-
ployee representation committee or plan, in which em-
ployees participate and which exists for the purpose, in
whole or in part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay, hours of
employment or conditions of work.

As is true for most cases involving the instant issue, there
@m pﬁgﬁ loyees participate in the quality action
&aé% cuss safety issues, service enhance-
SIS hours of employment. See E. 1. du

Pont & Co., supra, 311 NLRB at 894. Accordingly, | turn

to the ‘‘dealing with'’ aspect of the statute, a requirement
which Respondent contends has not been met.

In NLRB v. Cabot Carbon Co., 360 U.S. 203 (fiMDBUfl* ERR17*fiMDNM

leading case in this area, the Court held that the phrase

“‘dealing with” as in Section 2(fiMDBUfl* ERR17*fiM DNMfI5)fiM DBUfl* ERF

broader than *‘collective bargaining.”” 360 U.S. at 210-213.
In Electromation, supra, the Board stated that the term,
‘‘dedling with”” must be viewed as meaning a ‘‘bilateral
mechanism involving proposals from the employee commit-

tee concerning the subjects listed in Sec. 2(fiMDBUfl* ERR17*fiMDNMflI5)fiM

real or apparent consideration of these proposals by manage-
ment.”” 309 NLRB at 995 fn. 21. In the du Pont case, the
Board commented further on the subject:

The ‘*bilateral mechanism’ ordinarily entails a pat-
tern or practice in which a group of employees, over
time, makes proposals to management, management re-
sponds to these proposals by acceptance or rejection by
word or deed, and compromise is not required. If the
evidence establishes such a pattern or practice, the ele-
ment of dealing is present. However, if there are only
isolated instances in which the group makes ad hoc pro-
posals to management followed by a management re-

12 Electromation, supra, deals with employee committees in a non-
union setting while E. 1. du Pont, supra, deals with the same issue
where employees have selected an exclusive collective-bargaining
representative.
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sponse of acceptance or rejection by word or deed, the
element of dealing is missing. [311 NLRB at 894.]

With the above legal principles as a guide, | turn to the
record to determine exactly what occurred at various quality
action team meetings. In the notes of public area house-

keepi ng (fiMDBUfl* ERR17*fiM DNMfIPAH)fiM DBUfl* ERR17* fi IM{DHEME; 1 egiinch Rl rddim 2§3rl apteither
supervisors present, Skaug, Son Ma (fiMDBUfl* ERR17*fiM DiydhflSHaugthessantifidtieR Wi tF R o4

Lane, and Sullivan. The subjects discussed including safety
concerns, rotation of work assignments and transfer to other

Hilton properties (fiMDBUfI* ERR17*iIMDNMIG.C. Exh. 4(fiMRTK BRRA7HERNMIR MHaRkEF E@&mé@,@@;w@w DBUfl* ERR17*fil

12 include subjects of rotation of work assignments with
cross-training and Lane's announcement that a Hilton victory
in a union election at Laughlin Flamingo Hilton is a ‘‘victory
for our employees who have determined that working di-

rectly with management to iron out difficulties is preferable

to outside representation’” (fiMDBUfI* ERR17*fiMDNMfIG.C. Exh”ﬁgﬂw%&mngwﬁwmfmm ﬁmmmwmmgwfﬁg

housekeeping quality action team meeting, the reference to
the Laughlin election was repeated and there was further dis-

cussion of safety and work equipment (fiMDBUfI* ERR17*fiM DpjVidtene—E:
the quality action team meeting (fiMDBUfI*ERRl?*fiMDNMfIhopq;g@e@jgg)jf

management agreed to reduce the number of rooms assigned
for cleaning by employees on days of large number of check-

outs (fiMDBUfl* ERR17*fiMDNM/{lG.C. Exh. 4(f|MDBUfI*ERRl?é}jM[th\/'Sﬁg)@MDBUfI*ERR17*f|MDNMfI)fIMDBUfI*ERRl?*fIMDNMfI

For the room reservations department, the quality action
team meeting of July 13 discussed issues like how employ-
ees are to be evaluated and merit raises awarded and sched-

uling of worktime (iMDBUfl* ERR17*fiMDNMfIG.C. Exh. 5(fiM BB 54

ity action team meeting of June 28, staffing and scheduling

sequently, employees had higher copayments and this led to
complaints. Apparently, when Hilton took over the Bally
property it brought in the SISCO plan for its new employees,
because there was then no aternative plan available.
Wright's complaints regarding SISCO uItimater came to
the attention of Lynn Hein, Hilton vice presdent in charge
fidsvghd Re-
Md.in late
December 1992 to find an dternative to SISCO. In early
1993, Prudential Insurance Co. entered the State of Nev

petitive compared to SISCO. Hein was acquainted with the
Prudential Plan as he had been negotiating with it for cov-

erage at certain Hilton properties in the Los Angeles area (fiM DBUfl* ERR17*fi
Exhs 15 and 16)fiMDBUflI*ERR17*fiMDNMfl. Accordingly, in the spring |

an between Hein and Prudential for coverage at the Ren

the new plan was implemented for employees at both Reno
hotels. Because there was some difference in the sco

YftHeErbRticfiEPIY el dedaiist %o offer
both plans so employees could choose what was best for
them. However, the cost of both plans to Hilton remained

In light of the above, | am satisfied with the testimony and
other evidence presented by Respondent and find that Re
spondent planned to offer an aternative dental plan befor

nouncement or_imp Iementatlon of the Prudential Plan was

e of
YEMPEEHEERRIFS oﬂM@M%ﬂ@)ﬁlW%ﬁdﬂe ERR17*fiMDNMf

%QBQHOQRMCQMMI&M DBUfl* ERR17*fi

issues were discussed (fiMDBUflI* ERR17*fiMDNMfIG.C. Exh. Gﬁméaagfh?ﬁag&*fméDMI@)ﬂ MlRESA MEFYR kRl e fl)iMDBUfI* ERR!
representative of the quality action teams minutes (fiMDBUfCEISA7S fPMIAIMEG-Ease based on the timing of the bene-
Exhs. 4-10)iMDBUfI*ERR17*fiMDNMfl and further recitation ¢ft£xaneplestivay deifitted, and | will recommend dismissal

only to further elongate this deC|S|on It suffices to say that
Respondent was not *‘brainstorming’’ with its employees; it
was not considering employee proposals on an isolated or ad
hoc basis. Respondent was dealing with its employees in vio-

of this allegation. Capital EMI Music, 311 NLRB 997, 1012

(iMDBUflI* ERR17*fiMDNM{l1993)fiM DBUfl* ERR17*fiM DNMfl.
u. Paragraph 9(fiMDBUfl* ERR17* fiMDNM{lf)fiMDBUfl* E

lation of Section 8(fIMDBUf|*ERR17*fIMDNMfIa)fIMDBUfI*ERR]ﬁ%ﬁ%ﬁﬁ%f&lg 17*f hﬂg)%&a '\{lfPaFlgﬁ*grRR]J*ﬁMDNMﬂ (

307 NLRB 752, 753 (fIMDBUfI*ERR17*f|MDNMfIlQQZ)fIMDBUQb

dent announced to employees that it was

t. Paragraph 9(fiMDBUfI* ERRL7* fiMDNMfIHNEISNiRe R VB Program under which employ-

In this allegation, the General Counsel alleges that on or
about June 2, Respondent unlawfully announced to its em-
ployees that they would be receiving a new dental plan, ef-
fective July 1. In its brief, page 41, Respondent concedes
that the announcement was made, but contends that it had
decided to offer a new dental plan prior to the onset of union
organizing activity.

According to Wright, testifying as a Respondent witness,
the Reno Flamingo Hilton maintained a dental insurance plan
for its employees with a company called SISCO. Although
Hilton used SISCO for its other properties within the State
of Nevada, it was in the Reno area that employees experi-
enced problems with SISCO because under the fixed fee
schedule, it paid only a set amount for a dental procedure,
even when the dentist charged more. According to Wright,
dentists in the Reno area typically charged higher rates than
other dentists in Southern Nevada and elsewhere. Con-

13| have read and considered the opinion of the court in NLRB

ees would be €eligible to receive wage increases, and on the
same date did implement said merit review program. | begin
with a Hughes memo to employees of July 1, which reads
as follows:

July 1, 1993

Dear Fellow Employees:

At the meetings that Skip Avansino and | had with
many of you in May, questions were raised about
when, or if, the wage freeze would end. We advised
employees at the meetings that we were working on the
solution and hoped we would have an answer by July
1st.

Today, July 1, | am pleased to inform you that we
have the solution to the wage freeze here.

Briefly, let me explain how the solution will affect
you personally.

1. All employees who received their last increase in
July 1992, will receive a merit review and a wage in-

v. Peninsula General Hospital Medical Center, 36 F.3d 1262 (flMDBUfI*ERﬁﬁW«IgW?N@lJUW 1, 1993.

Cir. 1994)fiMDBUfI* ERR17*fiMDNMfl, where the court refused to enforce the B&ar

This case may be distinguished on its facts from the instant case.

Al deppmyees who have not received a wage in-
crease since the ‘‘freeze’’ on August 1, 1992, will re-
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celve a merit review and a wage increase retroactive
back to the date they should have received their annual
review and wage increase. Employees who have
changed their job position will receive a merit review
and wage increase one year from the date of the job
change.

3. “‘Retroactive’” means that your increase will be
effective as of the date that you would have received
an increase prior to the wage freeze.

4. All eligible employees will receive their retro-
active increases as a lump sum in a separate check.

5. Within the next few weeks, all supervisors and
managers will receive training in how to conduct merit
reviews, how to evaluate employee performance, and
how to explain the details of the merit review program
to you personally.

I will keep you advised of our progress in imple-
menting our new merit review program. | sincerely ap-
preciate your continued support and patience that you
have exhibited during the last few months.

In addition, we will continue to address all the issues
that you have raised thus far and will keep you in-
formed of our progress.

Sincerely,

/s Ronald Hughes
Ronald L. Hughes
President

[G.C. Exh. 20]

To put this issue in context, | consider the testimony of
General Counsel’s witness Frank Schenk, a current employee
working as a convention porter and an employee on the
property for 10 years. He testified that 4 to 6 months after
Hilton took over, he and his supervisor, Joe Bautista, were
in the employee cafeteria when the latter said the wage

freeze might last **maybe four years” (fiMDBUfl* ERR17*fiMDNMJTE 85

caled Bautista, a convention porter supervisor who had
worked on the property for 7-1/2 years, to flatly deny the
conversation as reported by Schenk. The Union also called
current employee Suzette Shipman, a room reservations clerk
and employee on the property for 16 years. She testified to
a conversation with her supervisor, Jan Mooney, in August
or September 1992, in Mooney’s office, where Mooney said
wages would probably be frozen 6 to 7 years until employees
caught up with the other Reno casinos, which Shipman be-

lieved had been paying lower wages than Respondent (fiMD
837)fiMDBUfI*ERR17*fiMDNMfl. In her testimony, Mooney r

a the time and place in question, but denied the statement
attributed to her. Mooney testified that she had no idea how
long the wage freeze would last.

| credit Shenk and Shipman, finding as current employees,
they are entitled to enhanced credibility. | also find they cor-
roborate each other to establish at least there was no reason
to believe the wage freeze was going to end when it did. In
this case, | find Respondent has failed to rebut the General
Counsel’s prima facie case and | will find a violation of Sec-
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ployees held during worktimes, when there is no showing of
such a practice predating the union campaign.

Admittedly, the evidence for this segment does not point
uniformly in one direction or the other. As recited in the
facts, | note the erroneous assumption by Respondent offi-
cias that Baly employees had received their annua pay
raise in July 1992. | also note that in the spring, Respondent
raised some pay rates allegedly to attract more qualified job
applicants. Yet, on the other hand, there is evidence of two
supervisors making predictions of several years of wage
freeze, which of course would affect them as well as the em-
ployees to whom they spoke. | aso note the bankrupt Bally
business and the evidence that wage rates at Respondent
property, even though frozen, were higher in some cases than
comparable properties in the area. Rybar testified that based
on a wage survey performed by the Hilton Corp., of Reno
properties and other Nevada properties, there was no consist-
ent pattern, in most cases Respondent salaries were at the
upper levels, but in a few cases, the entry level was at a
lower level.14 | also note a memo from then director of
human resources, Lynda Jackson, dated September 29, 1992,
where she wrote in part,

Employees whose wages are frozen because they ex-
ceed the maximum rate will continue to receive per-
formance evauations on an annual basis. [G.C. Exh.
39]

In conclusion, | note Respondent’s argument, brief, page
46, that the wage freeze was aways intended to be tem-
porary. | accept this argument, but find there is insufficient
evidence to show that by ‘‘temporary,”’” was meant July 1.
Instead the wage freeze could have ended after 4 years or
even 6 or 7 years and still be characterized as *‘temporary.”’
In sum, | find that Respondent has not effectively rebutted
the Generad Counsel’s case, either as to the announcement
and/or asgSo the img)lementati?n. Compare House Raeford

NMRB 65 BRig L i MBI ERREPANGINIM fl 1992)fiM DB UfI* ER

3. Specific alegations (fiMDBUfl* ERR17*fiM DNMflCase 32-CA—136!

a Paragraph 6(fiMDBUflI* ERR17*fiMDNMfla)fiMDBUfl* E

In this segment, the General Counsel aleges that Respond-
ent violated the Act through its supervisor, Lane. First, on
or about October 11, by impliedly promising employee, Syd-
ney Conser that certain unspecified grievances would be
remedied. Appearing _as the General Counsel’s witness,

; AR,
Y

ma Hoyee working as a room reservations
gl A'the property since September 1978.

She and Lane have been friends for years and on October
11, about 11:30 am., Lane caled her into his office. With
just the two of them present, according to Conser, Lane
asked her how she felt about the Union. Lane explained he
needed to talk to her about that subject, because Santo could
not talk to everyone. Lane continued by asking Conser to
give the Company another chance as new (fiMDBUfl*ERR17*fiMDNMflhealtt
was coming in a few days. Not only would it be better than

tion 8(fiMDBUfl* ERR17*fiMDNMfla)fiM DBUfl* ERR17*fiM DNMTIFYDRLIG %W;M%%f%@?%héﬂmm*fmyMﬂ of the Act as

In support of this conclusion, | note the wording of
Hughes memo whereby he strongly implies that the merit
review program was a direct response to the complaints of
employees made at a series of Hughes' meetings with em-

tember 1992 (fiMDBUfI*ERR17*fiMDNMIfIG.C. Exh. 44)fiMDBUfl* ERR17*fiMDNMfl,
early April (fiMDBUfl*ERR17*fiMDNMfIU. Exh. 55)fiMDBUfl* ERR17*fiMDNMfl. Ne
Respondent intended to lift its wage freeze. Nor can | determine
with certainty why the second wage survey was done to begin with.
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the current insurance, but he added that it would cost only
about one-half of what it was costing now. Lane concluded
by asking Conser to wait at least for 10 months and then if
things did not get better, Lane would personally cal the
Union back in, i.e, the Culinary Union which was bigger
than the Carpenters.

In his testimony, Lane affirmed that he and Conser had a
good relationship and that he had conversation with her on
the day in question on worktime. Lane admits he did most
of the talking—about the new insurance provider, with insur-
ance benefits about to increase and that PEP was dead, and

that al of this is a ''step in the right direction’” (fiM DBUfl* ERFegintyOnvHibhis, 2062NiMBERSY FRR 1A MIVBYNMERR 17+ fiM DNMfI 1989)fi N

He denied asking Conser to give the Company another

chance, but did say (fiMDBUflI* ERR17*fiMDNMflshe should)fiMDBUfl* ERR17*fi M D N?&r pigrigphus(Hiv gLl iR fiMDNM{flb)fiMDBUfl* E

cause things were getting better and would continue to get
better. Lane also denied promising to call the Union if things
were not better in a year, but could not ‘‘recall’’ if he made

any reference to the Culinary Workers Union (fiMDBUfl* ERR17*

To the extent there is any significant conflict between the
version of Conser and the version of Lane, | credit Conser.
Not only was she a current employee and a close personal
friend, with no reason to fabricate, but Lane also had a pat-
tern of making questionable statements to his subordinates.
In light of the above, | find that Respondent violated Section

8(fiM DBUfI* ERR17* fiM DNMfl2)fiM DBUFI* ERRL7*fiM DNMfI(fiM D BUfHERREREMONRT B isse IMomian 76 S RSIT-of the Act. . Fra

Lane told Shipman the hotel would remedy certain griev-
ances if the employees did not select the Union. According
to Shipman, about 2 p.m. on the day in question, Lane told
her he just wanted to make two points. When Hilton took
over, the Company made a lot of mistakes, including PEP,
but he asked if she agreed that things were getting better
since Hilton took over, and she said yes. Then he added if
things were not better within 10 months, he would personally
sign a union card. Although | credit Shipman over Lane's
slightly different version, | find no unlawful promise to rem-

edy grievances and | will recommend dismissal. See Hyatt

It is alleged here that on or about October 28 and 29, Su-
pervisor Mike Wootan unlawfully required employe% to ac-

ﬁ@w&mer a oo@%\ggr% et and aﬁ?:u?r;ivwlttr:ﬁ

ployee on the property for 16 years, testified that on the 2
days in question, Wootan distributed to employees antiunion
buttons—'‘Vote: [x] No Union”
done immediately after the daily preshift meeting was over
as each of about 25 employees walked past him.

fn. 5 (iMDBUfl* ERR17*fiM DNMfl1982)fiM DBUfl* ERR17*fiM DAviglirector of food and beverage and an employee on the

In paragraph 6(fiM DBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERREYER&AD Nt fI(fVZDBRare: BRRatAYi At M (e

employee to accept or reject an antiunion button. In support
of this alegation, the General Counsel called Laura Ogaldez,
a room rack clerk employed on the property for 16 years.
According to Ogaldez, on October 26, Lane entered the rack
room with Rybar and two other unidentified persons and ob-
served some antiunion buttons on the counter. Lane said that
Laura has volunteered to wear one, but she quickly said no.
In his testimony, Lane essentially agreed with Ogaldez, and
| credit her testimony.

In agreement with the General Counsel, | find that Lane's
statement to Ogaldez was a form of illicit interrogation plac-
ing the employee in a position of declaring his or her sym-

buttons as described by Schaffer, testifying he gave buttons
only to those employees who requested one, and about 10
employees requested one. | credit the testimony of Schaffer,
finding that as a current employee she is entitled to enhanced
credibility. | aso find a pattern of supervisory conduct in this
case which makes Wootan's testimony less credible. | aso
find the violation as was explained above, that requiring an
employee to accept or decline a union button constitutes un-
lawful interrogation.

c. Paragraph 6(fiMDBUfl* ERR17*fiMDNMflc)fiMDBUfI* E

(iMmDBUflI* ERR17*fiMDNMflU. Exh. 28)

BHRR17*fiMDNM{l L

House of Raeford Farms, supra, 308 NLRB at 570

e e A R A SRR L
In paragraph 6(fiMDIéUfI*ERRl?*fiMDNMfIa)i‘iMDBUfI*ERRE%%@S@R@i %ﬁgﬁ%ﬁ#@%ﬁﬁ@ﬁ%@?&%v%mwwDNMﬂ, i

Ken Vaughn, another supervisor, impliedly promised em-
ployee Ann Altaa Fulton that Respondent would remedy cer-
tain unspecified grievances. Fulton currently works in the
front desk office and has been on the property since 1983.
On October 16 or 17, about 6 p.m., Lane and Vaughn, the
assistant director of front office operations, asked Fulton to
come to Lane's office where they had a conversation. Ac-
cording to Fulton, Lane said that mistakes had been made
and asked for 10 months to correct these mistekes. Lane
added that PEP was over. Fulton responded that PEP had
never concerned her that much, but wage reductions had con-
cerned her and believed the Union could prevent this from
happening in the future.

| credit Fulton’s version though the accounts provided by
Lane and Vaughn are similar. | find that the conversation

violated Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERBHpH @ NOMKi(iM D BUHIFEREL A Sekasidit iy pink BBmlayERR17* fiM DNMT,

grievances will be remedied and there will be no need for
the Union in the near future.

Finally in paragraph 6(fiMDBUfl* ERR17*fiM DNMfla)fi M DBUHSERR EXpliai DrigMifei KD Bevf "ERREE fi REDNMABG i MBBUf * ERR17*fiM DN

on the sixth hearing day, it is aleged that on October 22,

March 1983 and assigned to work as a bank cashier, a non-
bargaining unit position. On October 26, she was offered a
vote no button at work by Mclntosh and she heard him offer
a button to Connie, a cocktail waitress who did not testify.
Privitt's testimony was not disputed as Mclntosh did not tes-
tify. For the same rationale expressed above, | find that Re-
spondent violated the Act and | also find in agreement with
the Genera Counsel, that the status of Privitt as a non-
bargaining unit employee is irrelevant to the issue.

d. Paragraphs 6(fiMDBUfI* ERRL7* fiMDNMfld)fiMDBUfI* ERRL7*:

The complaint alleges another allegation similar to above,
this time involving distribution of T-shirts and buttons. Ac-
cording to the General Counsdl’s witness Sooki Ha, a current

on the property since 1981, in late October, her supervisor,
Judy Ostoj, offered Ha both a vote no T-shirt and vote no

everybody to have them.
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Respondent witness Ostoj testified that she is a supervisor
in public area housekeeping and has worked on the property
for 13 years. She testified that because her husband was on
strike with Greyhound, she felt uncomfortable communicat-
ing with employees about strike-related issues and had even
received permission from Wright and Sullivan not to have to
do so. Accordingly, she testified that she distributed the T-
shirts and buttons only to employees who asked for one. |
credit Sooki Ha Ostoj’s testimony is like that of Micke
above, who did not want to be considered harsh and difficult
to work with. Here, Ostoj’s husband may have been on
strike, but | nevertheless find she said and did what Ha re-
ported. Accordingly, | find Respondent violated the Act.

Ha aso testified that in late October she asked Ostoj if
employees had a choice as to whether to vote at al and
Ostoj responded that there was no choice, either vote for or
against the Union, but all must vote. According to Ostoj, she
told Ha only that employees had an opportunity to vote yes
or no and added that it was important to vote. | credit Ha
again and reject Respondent’s contention that there is a lan-
guage barrier at work here. Ha came to the United States in
1970 from South Korea and for 4 years attended night class-
es in English at the local high school and at the community
college. | am confident that she understood what Ostoj said

and | further find still another violation of Section 8(fiM DBUf|* ERBL Hidiid Miskv! fiapfidnBd UBSERRAGHitVEDM Mk tidB&ILE Yy ERRL7* fiM DNMf

an implied threat if employees failed to vote in the election.

Finaly, it is aleged that Ostoj threatened Ha by telling her
that employees who supported the Union could be fired. At
a meeting on November 1, with all public area housekeeping
employees present including Ostoj and ancther supervisor
named Diaz, printed campaign literature on behaf of the
Company was distributed (fiMDBUfl* ERR17*fiMDNMflG.C.
concluded, Ostoj said union supporters could be fired ‘‘just
like that!”’

In her testimony, Ostoj admitted distributing procompany

campaign material to her employees on worktime (flMDBUfI*Eng;,ZO[] R
23)fiMDBUfI*ERR17*fiMDNMf{l. Ostoj denied making the threat of\gRERAE

| credit Ha again and reject Respondent's clam that the
statement is too vague to constitute a violation. Rather, | find

that the 8(fiMDBUfl* ERR17*fiMDNMfla)fiM DBUfI* ERR17*fiM

e. Paragraphs 6(fiMDBUfi* ERRL7* fiMDNMfle)f M?M%Wﬁﬂ%@%@@?ﬁm ﬂﬁM@BUfI* ERRL7*fiMC

management training (fiMDBUflI* ERR17*fiMDNMfIG.C. Exhs. 13(fiMDBUfl

These allegations involve two alleged threats by Wright
toward Velasco: First, in October, about 2 weeks before the
election, about 8:15 am., Velasco an open union supporter,
had been passing out union literature in the women's locker
room, when Wright told her to be careful, and not to distrib-
ute the material outside the locker room, because if Velasco
was seen by somebody, she was going to be in a lot of trou-
ble. When Velasco protested that she had a right to distribute
the material in the locker room or in the cafeteria, Wright
repeated, ‘‘[B]e careful,’”’ that Wright did not want to see her
doing this. According to Wright, she observed Velasco and
two other employees distributing union literature to employ-
ees as they walked in and out of the locker room. Then
Wright said this was acceptable, but that Velasco should not
leave material lying around unattended. Wright denied saying
the remainder of the remarks attributed to her.

Velasco's version of the conversation is corroborated by
current employee Julia Alumari, a maid and employee on the
property for 14 years. However, under either version of the

conversation, Respondent has violated Section 8(fiM DBUfl* ERREafidAONMfla)fiM DBUfI* ERR17* fiM DNMfl(fiM DBUfI* ERR17* fiM DNMfl 1)fil

ondent’ s man.
OSBRI

Act. Velasco and her coworkers had a right when off duty,
to distribute literature in al nonwork areas of the hotdl, in-
cluding the cafeteria and breakrooms. See Sahara Tahoe

Hotel, 292 NLRB 812, 813 (fiMDBUfl* ERR17*fiM DNMfl1989)fiM DBUfl* ERI
269 (fiMDBUfl* ERR17*fiMDNM{l1992)fiMDBUfl* ERR17*fiMDNMfl. So, Wr

those rights to the locker room only and by keeping the em-
ployees under surveillance and threatening them with due
consequences if caught. But even if | were to credit Wright's
version, | have already found above that Respondent dispar-
ately enforced its no-solicitation and no-distribution policy.
Accordingly, Wright's own comments indicate that only
union literature was subject to the ban on unattended material
in the locker room, breakroom, and cafeteria

Velasco aso testified to an October 26 conversation with
Wright and Watts, with reference to defacing of procompany
posters in the grey area. Velasco said she had not been re-

sponsible and did not then know who was responsible (fiMDBUfl* ERR17*fiMD
time later, she learned the culprit’'s identity)fiMDBUflI* ERR17*fiMDNMfl. T

threatened to hold Velasco responsible if the matter hap-
pened again. According to Wright, she received a report from
certain unnamed employees that a group of housekeeping
employees had defaced the posters. She obtained photos of
female housekeeping employees and showed them to the em-
ployees who told Wright that Velasco and another employee

testified that in the meeting Wright merely explained that
anyone encouraging or assisting in defacement of posters
would be in trouble. | credit the supervisors testimony that
Wright never threatened to hold Velasco responsible for fu-
ture defacement nor that Wright said Velasco could be fired
without warning. Based on these credibility findings, | will

Exire2a)iittDe Uils BRRA N NisHi stathen the meeting

(fiMDBUfl* ERR17*fiM DNMflsnapping fingers)fiM DBUfI* ERRl?*flf\/I Barrgraphs 6(fiMDBUfI* ERR17* fiMDNMfIf)fiMDBUfl* ERR17*f

uestion_presented is whether Santo fired Skaug to

vote against the Union.
8k over the property, Skaug was as-
sistant executive housekeeper. In the first few months, Re-
ager received employee complaints about her

spring, there was a vacancy for executive housekeeper. Santo
attempted to hire someone who was unavailable. Then he
consulted with a former official of Bally’s who gave a good
recommendation for Skaug. Santo then promoted Skaug to
executive housekeeper at a pay raise of about $8000 per
year. There followed more employee complaints at a time
when the union campaign was in progress. In addition,
Wright reported to Santo that Skaug maintained certain
presigned forms on her desk, called payroll authorization

forms (fiMDBUfl* ERR17*fiMDNMfIPAFs)fiMDBUfl* ERR17*fiMDNMfl. This

employees could acquire these forms and without authoriza-
tion, assign themselves a pay raise. Wright also found Skaug
to be rude and abrupt with employees. The Burke Group
management consultants also found Skaug to be deficient. At
one point, Santo attempted to allow Skaug severa weeks off
the job to see if this would help her *‘get her act together.”
It did not. Finally, it was discovered that Skaug's perform-
ance in PEP and in evaluating employees was not up to

INRPBERERRAG B DNMFI violation t
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As | noted before, Skaug never testified. Santo candidly
testified that employee complaints did play a role in Skaug's
termination in the summer (fiMDBUfl* ERR17*fiMDNMfITr.
dence, however, | find that Skaug would have been termi-
nated anyway, even absent the union campaign. | credit the
testimony of Santo and Wright on this point and | will rec-
ommend that the allegation be dismissed.

not Wong's, and she could not recall that she ever said the
Company was ready to negotiate directly with employees

160¢)fNDBBAIH ERRR 71 NNDINNMT . B ag apoat) fine BRIV * ERR17* fiMDNMTl.

Valtierra and in agreement with the General Counsel, find
that by soliciting grievances with an implied promise to rem-
edy, Wong violated Section 8(fiMDBUfl* ERR17*fiMDNMfla)fiM DBUfl* ERRL

h 6(fiMDBUfl* ERR17*fiMDNM({lh)fiMDBUfl* E

i. Paragr
g. Paragraph 6(fiMDBUfl* ERR17*fiMDNM(If)fiMDBUfI* ERR17* fiMDNM({l iﬁ’DBUﬂ* ERR17*fiMDNM{I2)fiMDBUfI* ERR17*fi

It is aleged here that on October 21, Santo interrogated
an employee regarding his union sympathies. In support of
this allegation, the General Counsel called current employee,
Antonio Valtierra, now working as a porter and an employee
on the property for 11 years. According to Valtierra, he was
present about 8:10 am. on the day in question at a meeting
of housekeeping employees. Also present were Wong and
Watts. In the course of this meeting, Santo asked the group
in English, what is your important vote. Then Santo an-
swered his own question, by saying your vote should be no.

Vadltierra testified through an interpreter, though he had
some limited comprehension of English. | find that Santo’s

It is alleged here that Gonzales, who | find to be an agent
of Respondent, committed certain unlawful acts, beginning in
August, when he allegedly solicited grievances from employ-
ees. | have covered the allegation in paragraph 6(fiMDBUfl* ERR17*fiM DNMf
32—-CA-13390 ahove.

The General Counsdl also directs my attention to an Octo-
ber 19 meeting of housekeeping employees in which
Gonzales spoke to employees. Valtierra places the meeting
on October 25 and quotes Gonzales as saying because the
Company would aways be ready to negotiate directly with
employees, there is no need to negotiate through the Union.
Then he asked employees how they intended to vote. To this

remarks are protected by Section 8(fiM DBUfl* ERR17*fiM DNM f\¢Hiti D akeERROY *KiedDaski figdf the vate wéneeeret. The

coercion here as the question was rhetorical and not cal-
culated to dicit information from nor coerce the employees.
Accordingly, 1 will recommend that this allegation be dis-
missed.

Santo is also accused of creating the impression of surveil-
lance on October 27, when he told employees that the hotel
knew which employees were union supporters. The alleged
statement occurred in another meeting of 25-30 house-
keeping employees held about 10:30 am. with Santo, Watts,
and Supervisor Mark Hanson in attendance. According to
current employee Vevia Ablang, a utility porter and em-
ployee on the property for 14 years, Santo told the assembled
employees that the other departments were saying that house-
keeping is the only department that still wanted the Union
so they needed to be talked to. Santo added that they only
wanted the Union for revenge and that he knew everyone

entire meeting was conducted in Spanish. On cross-examina-
tion, the witness admitted that Gonzales said if the Union
came in, the Company would negotiate with it.

I will recommend dismissal of this allegation. Although I
credit Valtierra, | find some confusion in his testimony. For
example, he quotes Gonzales as saying, what would be our
important vote? But even if Gonzales asked employees how
they intended to vote, in the context of Gonzales 8(fiMDBUflI*ERR17*fiMDI
tected statements regarding the advantages of keeping the
Union out, | find no unlawful offer to deal directly with em-
ployees, and no threats to refuse to bargain in good faith. See
Pembrook Management, 296 NLRB 1226, 1226-1227
(fiMDBUflI*ERR17*fiM DNM{l1989)fiM DBUfl* ERR17*fiM DNMfl.

j. Paragraph 6(fiMDBUfl* ERR17*fiMDNMIli)fiMDBUfl* E

who was a union supporter (fiMDBUfl* ERR17*fiM DNMfI Tr. 561)fi NI ISt FRRYE? § MDsIv . Supergised 13ilRdspomito told

ent, Santo, Watts, and Hanson all testified that they recalled
the meeting in question, because the subjects of vandalized
cars had aso been brought up, and that Santo did not make
the remarks attributed to him. In this case, | credit Respond-
ent’s witnesses and | will recommend that this allegation be
dismissed.15

employees, if they voted for the Union, they would be dis-
loyal to the hotel. According to the General Counsel’s wit-
ness and current employee, Ledie Schaffer, a food server in
the buffet and employee on the property for 16 years, in an
October meeting of food servers, Formico, the buffet man-
ager and employee on the property for 7 years, told employ-

) . s voti the Union would be voting against him
h. Paragraph 6(fiMDBUfl* ERRL7 f'MDNMf'mekgﬁN%%é%(MB% ERR17*fiMDNMflassistant director of food anc

Valtierra testified that in the October 21 meeting, Wong
told the employees in English that the Union only wanted
money from employees and employees could negotiate di-
rectly with the Company without having the Union. As noted
above, Wong was acting as agent of Respondent when he ad-
dressed employees. Wong denied the remarks attributed to
him by Valtierra, but Watts testimony where she could not
recall such a statement being made appears to refer to a dif-
ferent meeting as she was referring to a Gonzales meeting,

15|n light of my credibility findings, it is unnecessary to determine
whether the Board's test had been met for this violation: whether
employees would reasonably assume from a statement that their
union activities have been placed under surveillance. South Shore

Formico admitted making the statement in question and |
find that such personal appeals violate Section 8(fiM DBUfl* ERR17*fiMDNMfl
Act as it tends to discourage an employee from supporting
the Union. Yerger Trucking, 307 NLRB 567, 570 (fiMDBUfl* ERR17*fiM DNM{

k. Paragraph 6(fiMDBUfl* ERR17* fiMDNMflj)fiMDBUfl* E

According to Julia Alumari, the General Counsel’'s wit-
ness, current employee (fiM DBUflI* ERR17*fiM DNMflmaid)fiM DBUfl* ERR17*:
for 14 years, on October 8, Supervisor Francisca Rodarte
told her to remove a union button (fiMDBUfl*ERR17*fiMDNMflIU. Exh. 31
clothing. Rodarte did not testify. For the reasons, previously
stated, | find that Respondent violated Section 8(fiMDBUfl* ERR17*fiMDNMTl
Act as no ‘‘special circumstances’ have been shown to jus-

Hospital, 229 NLRB 363 (fiMDBUfl* ERR17*fiM DNMfl 1977)fiM DBUfl* B Irestvaionglon wearing of union buttons.
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|. Paragraphs 6(fiMDBUfl* ERR17* fiMDNM#lK)fiMDBUfl* ERRL7* fiM DINRHHEvEBUS( EFRFEZ 1 ERRIVI iy YN B S ERBB U

In this series of alegations, the General Counsel alleges
that Laundry Supervisors Bill Shad and Donna Martin vio-
lated the Act by making certain statements at a meeting of
laundry employees in Octaber. In support of the allegations,
the General Counsel called Ramon Carballo, a current em-
ployee for 2 years, who testified through an interpreter.
Carballo described a meeting of 12 laundry employees held
about 2:15 p.m. on worktime in which Supervisor Bill Shad
spoke in English to employees. Shad is the laundry produc-
tion manager for 14 years and an employee on the property
for 16 years.

Before turning to the specific violations, | note that Shad
denied violating the Act. In assessing credibility, | note that
Shad's testimony was so difficult to hear that | commented

In late October, about 1:15 p.m., Martin told Carballo to
tak to two women on worktime about the Union. These
women, named Rivera who works for Respondent as a recep-
tionist and Ruiz, whose assignment in unknown, talked to
Carballo in Spanish about the Union for about 20 minutes.
Rivera asked Carballo what he thought about the Union and
whose side he was on. She continued that the Union was of
no benefit at all and would lead employees to strike where
they could be replaced and lose their jobs.

| credit the testimony of Carballo and find that the two
women were part of the platoon of employees who volun-
teered to campaign for Respondent on worktime in the non-
English language of their coworkers. The test for agency is
whether, under all the circumstances, an employee would
reasonably believe that the alleged ﬁent was reflecting com-

upon it for the record (fiMDBUfI*ERRL7*fiMDNM(ITr. 1364)fiMRBIF TndiNGRMHY ThisHa 1 wiikibeh Bag

noisy atmosphere of the laundry room together with the in-

herent language problem (fiMDBUflI* ERR17*fiMDNMflShad drgsrRougsPeal Seaf

caused me initially to doubt the Genera Counsel’s witness.
In reconsideration, | credit Carballo because Shad is able to
communicate adequately with his employees in English to
tell them what to do, because Carballo is a current employee,
and because Supervisor Donna Martin did not testify and |
draw an adverse inference from her absence. Finaly, | note
that Shad’s remarks to employees fit the pattern of super-
visory conduct previously established.

Carballo testified that Shad said Respondent would give
better wages if the Union did not come in, but if the Union
came in, employees would lose benefits such as free lunch,
parking, and even their jobs. To this, Carballo said he was
not afraid as he could take the bus to work and bring his
lunch. | credit Carballo’s testimony and find these statements

Corp., 315 NLRB 47 (fiMDBUfl*ERR17*fiMDNM{l1994)fiM DBUfl* ERR17
PBYIITERALTIMBMNEYB U * ERR17* fiMDNMI.

the employees to campaign for it during worktime, employ-

ees could reasonably believe Rivera and Ruiz were speaking

for management and were Respondent’s agents. This is par-

ticularly true for Carballo who was directed by his supervisor

to speak to the women for as long as necessary (fiMDBUfl* ERR17*fiM DNN
Interrogation of employees is not unlawful per se. In deter-

mining whether or not an interrogation violates Section

8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17+* fiM DNMfl(fiM DBUfl* ERF

cumstances the interrogation reasonably tends to interfere

with, restrain, or coerce employees in the exercise of their

Section 7 rights. Rossmore House, 269 NLRB 269 (fiMDBUfl*ERR17*fiMD

Sunnyvale Medical Clinic, 277 NLRB 1217 (fiMDBUfl* ERR17*fiMDNM{l 19¢

sidering all surrounding circumstances, | find that Respond-

ent violated Section 8(fiMDBUfl* ERR17*fiMDNMfla)fiM DBUfl* ERR17*fiM DI

violate Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17*fiM DNMfl(fiM DB%TI%ZBH %am%g%%a&w;lmﬂh%mﬂng

ing, Shad distributed a ‘‘Vote No'’ button to employees in-
cluding Carballo. For reasons previously stated, this distribu-
tion is a form of unlawful interrogation which violates the

It is aleged that in October, Supervisor Jeff Coonce cre-
ated the impression of surveillance and interrogated an em-

Act. (fiMDBUflI*ERR17*fiMDNMfIShad testified that he gave huRteyieeopbputb thexdiBisesmembership and sympathies of an-

who requested them. Then Carballo was called back as a re-
buttal witness for the General Counsel to deny that he had

requested a button and | credit his rebuttal testimony.)fiMDBUﬂWEi:a

next day, Shad questioned Carballo as to why he was not
wearing the vote no button and this also violated Section

other employee. The General Counsel’s witness and current
employee, Fermin Ogaldez, lead man for convention services

enptapap RIVEneTeperty for 16 years, testified that in
late October about 2:15 p.m., he had a conversation with Op-
erations Manager Jeffy Coonce and another supervisor

8(fiMDBUfl* ERR17*fiMDNM{la)fiMDBUfI* ERR17*fiM DNMI (fi Qggﬁ@g@%’ﬁ(ﬁ?ﬁffﬁt@w aéli{gfim‘bé%ﬂ‘ﬁéﬁﬁﬁ‘ﬁ?ﬁwﬁ%g‘nﬁgof the Act.

m. Paragraphs 6(fiMDBUfl* ERRL7* fiMDNM(ll)fiM D EgakderraskasnRavifiphh sy feiRR e Do

One of the alegations here is that in early October, Super-
visor Wilma Bourdon directed Velasco to remove a prounion

member ol e Union

_ RIDBUT* ERR1L7*fiMDN
Coonce replied, “‘[D]on’t worry about it, you have the right

to be in the Union if you want.”” Ogaldez's testimony is not

disputed.

pin. Respondent concedes (fiMDBUfI* ERR17*fiMDNM{IBr. 74)fi M [pBiflaereal Atk EiéMBetastl oo prasredfihdinght Re-

that in the absence of ‘‘special circumstances,”” this action

spondent violated Section 8(fiMDBUflI* ERR17*fiM DNMfla)fiMDBUfl* ERR17

violates Section 8(fiMDBUfI* ERR17*fiMDNMfla)fiM DBUfI* ERRt &V eV iffov RBIJ0HERRET cke DM YiruieBplitp6RR 17+ fiM DNMFl of

Bourdon is the assistant housekeeper for 2-1/2 years and
an employee on the property for 13 years. She testified that
in her meetings with employees she said everything was ne-
gotiable and denied saying that wage increases depended on
whether the Union won or lost and further denied promising
employees a wage increase if they did not support the Union.
| credit Bourdon's testimony and will recommend dismissal
of the remaining allegations which involve her aleged state-
ments.

given for the interrogation. Coonce's final statement that
Ogaldez had a right to be in the Union does not mitigate or
repudiate Respondent’ s unlawful conduct.

p. Paragraph 6(fiMDBUfl* ERR17*fiMDNMflo)fiMDBUfI*E

The question is whether Supervisor Mooney who asked
Trevino, a subordinate, to sign for a piece of antiunion mate-
ria, violated the Act. On October 11, about 3 p.m., Mooney
gave Trevino an antiunion handbill and asked her to sign for
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its receipt. Trevino said if she had to sign for it, she did not
want it, a position which Mooney accepted. As the General

this Shipman said the meeting was being held on company
time and Mooney should not be talking about the Union

Counsel recognizes (fiMDBUflI*ERR17*fiMDNMfIBr. 46-47)fiMDBfl* ERR17*fiMDNMfl, Respondent presented evi-

dence that Mooney’s practice of asking employees to sign for
receipt of material which Mooney considered to be important

The work that Shipman does accepting room reservations
has an ebb and flow to it. Evidence presented shows that em-

long predated the union campaign (fiMDBUfI* ERR17*fiM DN Mgl ByeExuarl Qi @i Utf| nEiRRE k* fiel sl Midibj ests samong s

point, Mooney discontinued the practice of asking employees
to sign for campaign material and instead merely checked off

the conversation does not interfere with work. Accordingly,
the disparate enforcement of a nontalking rule violates Sec-

the employee's name as the material was distributed (fiM DBUfHGRE LT NADNNERR T fiM DNMfla)fiM DBUfI* ERR17* fiM DNMfl (fiM DBUfI”
Exhs. 32-38)fiMDBUflI*ERR17*fiMDNMI{l. The Genera Couns845nijiveeBhHi* ERREVE-fiM DNMfl1993)fiMDBUfl* ERR17*fiMDNM{l; and Wi

continuance was an admission that the prior practice was im-
proper.

| reject the General Counsel’s claim that requesting em-
ployees to sign for Respondent’s campaign material is a form
of unlawful interrogation. The practice was preexisting and
referred to al material which Mooney considered to be im-
portant. Moreover, the purpose was to protect Mooney from
any claim that an employee did not receive a particular item.
Unlike receipt of an antiunion button, which is expected to
be worn as an endorsement of the button’s message, here the
material could be discarded immediately, unread if desired.
Finaly, there is no evidence that prior to the date in ques-
tion, employees had the option of reading the distributed ma-
terial before signing for its receipt, so as to decide whether
they wanted it. Instead, the practice was to sign first, read
later, then discard if desired. | will recommend that this alle-
gation be dismissed.

Mooney is aso accused of interrogating an employee
named Michelle Dooher on November 3. Dooher is a current
employee who has worked on the property for 11 years. On
the day in question, Dooher was delivering reports to Moon-
ey in her office when Mooney asked her to sit down. Moon-
ey said the union vote was the next day and asked Dooher
how she intended to vote. When Dooher did not reply,
Mooney asked the question again. This time, Dooher said she
would vote for what she thought was best for her. Mooney
then said to Dooher, remember you get your paycheck from
the hotel and not from the Union. The conversation con-
cluded with Mooney discussing the Hilton benefit alowing
free hotel rooms, when available for Hilton employees, a
benefit which could be lost if the Union came in. Mooney
admitted speaking to Dooher on the day in question, but de-
nied asking Dooher how she was going to vote. Instead
Mooney claimed only to have discussed the negotiations
process.

| credit Dooher on this point because of her current em-
ployee status and because Mooney has been found to have
made questionable statements in her meetings with employ-
ees. | find that asking an employee who was not an open
union supporter how she intends to vote in the union election

1157 (fiMDBUfl* ERR17*fiM DNMfl1987)fiM DBUfI* ERR17* fiMDNMfl.
Shipman also described a meeting on October 20 where

she was caled into Mooney's office and asked by Mooney

what she knew about the Union. When Shipman did not an-

swer, Mooney said that if the Union came in, they could call

a strike and that employees would not be paid during a

strike. Since both Shipman and her husband worked for Re-

spondent, Mooney asked Shipman if they could afford to pay

their bills if they went out on strike (fiMDBUfl* ERR17*fiMDNM{lShipmar

works in the warehouse and receiving dock and was not €li-

gible to vote in the election)fiMDBUfl* ERR17*fiMDNMfl. Mooney admitted th

tion in question, and that she discussed strikes with Shipman

including asking about paying bills if both Shipman and her

husband went on strike.
Mooney did not recall asking Shipman about the Union,

but | credit Shipman's testimony and find that the question

was coercive in violation of Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DB Uf

berland Farms, 307 NLRB 1479 (fiM DBUfI* ERR17*fiM DNM{l1992)fiM DBUfl

q. Paragraphs 6(fiMDBUfl* ERR17* fiMDNMflp)fiMDBUfl* ERF

Several dlegations in this segment of the case involve Pa
tricia Johnson, an employee for 5-1/2 years on the property.
Johnson supervises 28 hourly employees and 6 sadaried. In
late October, about 4 p.m., Schenk was told by his supervisor
to talk to Johnson on worktime. Just he and Johnson were
present in her office. Johnson began by noting that Schenk
had just been married; and Johnson commented on Schenk’s
likely plans to buy a home and have children. With that in-
troduction, Johnson related her experience with unions in a
prior job in Las Vegas, where the relationship between em-
ployees and management was not very good as it was nec-
essary to go through the union steward to talk to an em-
ployee. Then, according to Schenk, Johnson said a new
health insurance plan was coming in January, but that if the
Union came in, employees would not get it. Johnson asked
Schenk how he felt and he replied that he was not sure, that
he was upset at both sides. Johnson probed further and asked
what was bothering him. Schenk referred to the PEP program
which had caused layoffs in the receiving department.
Schenk also mentioned problems with the current insurance

violates Section 8(fiM DBUfI* ERR17*fiM DNMfla)fi M DB Ufl* ERIRIAF AN fefi MR Lurl S rRERIATSR M DINA i) filik) BabfisERR 1 7* fiM DNMfl
NLRB 599 (fiMDBUfl* ERR17*fiM DNM{l1991)fiM DBUfl* ERR1 7arfigvi&ristMiihatridi Tagl draChaiadEa, 920N 1HaE 65&dkes, but
2 (fiMDBUflI* ERR17*fiMDNM{f11989)fiM DBUfl* ERR17* fiM DNMfiat he should tell everyone about the coming new insurance

Mooney is also accused of telling Shipman that employees
could not talk about the Union on worktime. Shipman is a
room reservations clerk who has worked on the property for
16 years. She testified as a union witness that on October 12,
Mooney conducted a staff meeting which lasted about an
hour. At the conclusion of routine announcements, Mooney
asked employees if anyone had questions regarding the
Union. Mooney added that employees should not discuss the
Union on company time, only on breaks or on off time. To

plan.

According to Johnson, she was directed to speak to
Schenk, by her boss, Bob Neapolitan, Respondent’s vice
president for sales, who told her that Schenk seemed con-
fused. Johnson admitted talking to Schenk about the new in-
surance plan coming in on January 1, and that it could
change as it would be subject to negotiations if the Union
won. Johnson denied asking Schenk how he felt or to tell
fellow employees about the new insurance plan. She did
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admit saying, however, that mistakes had been made. She
had several similar conversations with subordinate employees
on a one-on-one basis.

| credit Schenk’s version of the conversation and find Re-

spondent violated Section 8(fiM DBUfI* ERR17*fiM DNMla)fiM DBUfI* ERR17* fi M DN N {RENAD BRI B ERITIBLIIERRUF D N BICS) fiIt e iR

that insurance benefits could be lost if the Union came in,
interrogating Schenk about his union sympathies, and solicit-
ing grievances with an implied promise to remedy them. See

Capital EMI Music, 311 NLRB 997 fn. 4 (fiMDBUfl* ERR17*fi

found above, | will recommend dismissal of remaining alle-
gations.

r. Paragraph 6(fiMDBUfl* ERRL7* fiMDNMflq) i1 SBR Y BRRyRorfie RavH e BU BRIV DRIGHSAM DBUTI* ERRL7* fil

The issue presented is whether Supervisor Micke conveyed
to Taylor, an open union supporter, that selecting the Union
would be futile. Taylor, a current employee, testified that 2
weeks before the election, about 10 am., Micke said to him
in the rack room, ‘‘You people are stupid, you don't need
a union in here do you want to pay for meals or parking?’
This is what could happen if you go into negotiations. Taylor
said negotiations start with what employees have, and work
from there. Micke responded that Santo had told her and
other managers that Respondent would not give in to any
union demands during negotiations just to show employees
and the city how stupid unions are. She added that Santo
would also force employees out on strike so they would lose
their jobs. Micke does not ‘‘recall’’ telling Taylor any of the
matters attributed to her, nor could she ‘‘recal’’ Santo say-
ing that employees would be forced out on strike.

| credit Taylor's testimony and find that Micke's statement
tended to coerce employees as it indicated the Employer
would not bargain in good faith with the Union. Pioneer
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a preference for the Employer as a form of interrogation.

Latts Electric Co., 293 NLRB 297, 303-304 (fiMDBUfl* ERR17*fiM DNMfl]
891 F.2d 281 (fiMDBUfl*ERR17*fiMDNM/fl3d Cir. 1989)fiM DBUfl* ERR17*fil

The complaint alleges that in October, Taylor had a con-
versation with Telecommunications Manager Linda Hutch-

R B RS SNl B o

name had just been moved to the top of the list.”” Taylor
asked, ‘‘[W]hat list?’ and Hutchinson responded, ‘‘[T]he list

on to explain that fellow employees gave lists of names to
manager and department heads regarding those employees
who are participating in union activity. She concluded by ad-
monishing Taylor to be careful who he spoke to. There are
not a lot of friends out there, she added.

First, 1 credit Taylor whose testimony was not disputed.
Next, | find that Taylor was an open and active union sup-
porter at this time. Finally, | find Hutchinson's statements
violated the Act because she was sending a message that his
activities were under surveillance by a network of company
spies and agents.

Hutchinson is aso accused of unlawful interrogation and
unlawful polling of employees about their union sympathies.
The testimony in support of this allegation is supplied by the
Genera Counsel’s witness and current employee Sydney
Conser, an employee on the property since 1979. Again, the
testimony of this witness is not disputed. On October 21,
Hutchinson asked Conser if Hutchinson could take her to
lunch. At lunch, Hutchinson said she was aware that

h " s ! i ] onser had a communica-
Concrete Co., 282 NLRB 749, 753 (fiMDBUfI*ERR17 fuMDNMﬂt?gerﬁb I%ﬂ@%%ﬁ@@({g&@ﬁ

in place of Mooney, how

s. Paragraph 6(fiMDBUfl* ERR17* fiMDNMfISARMESBUAP: BRAG ZerikMtsnAenser explained that it was a se-

It is aleged that on November 2, Supervisor Pok Tong
Bothem required certain housekeeping employees to wear
antiunion T-shirts. In support of this allegation, the Genera
Counsel’s witness Manuel Singh Nunez a current employee
assigned as a houseman in the housekeeping department and
employed on the property for 2-1/2 years, testified through
an interpreter that on November 2, about 10 p.m., his super-
visor, ‘‘Pokie,’’ told six housekeeping employees to put on

and wear antiunion ‘‘Vote No'’ T-shirts (fiMDBUfl* ERR17*fiM

complied, but later in his shift he got hot so he removed the
T-shirt. Bothem directed him to put it back on.

Called as Respondent’s witness, Bothem (iMDBUfI*ERR17 PN SRNEREA R el T A ARSI atf:%g';ERRﬂ*ﬁMDNMﬂ'

the assistant housekeeper and employee on the property since
1979. Born and raised in Korea, she came to this country at
the age of 21. She testified that she picked up T-shirts in the
cafeteria a few days before the election, making sure she had
different sizes and different languages, like Spanish, Chinese,
and Philippine. Then she merely made them available to any
employee who wanted one. She denied ordering anyone to
wear a T-shirt or telling anyone who took it off to put it
back on.

| credit Nunez as a current employee and find that the
mandatory wearing of antiunion T-shirts violates Section

8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fiM DNMfl (fi WBBUAfiteE RFepiFERIMIDEN Mgl DrithiteR ey fItERR 17 fl BNNOleof the Act in that

16 The Genera Counsel’s motion at p. 54, fn. 55 of the brief to

dismiss sec. 6(fiMDBUfI* ERR17*fiM DNMflq)fiM DBUfl* ERR17*fiM DN Mjl$# DB Uepared 7hiMTayhof 2)figaail ) v fov Dadenitss aranted.

cret ballot, so she was not going to say. Hutchinson ex-
plained to Conser that she had asked all employees in the de-
partment how they intended to vote, and all but one said they
would vote ‘‘No.”” After lunch was over, Hutchinson paid
for both.

| credit Conser and find that the request as to how she in-

tended to vote violates Section 8(fiMDBUfI* ERR17*fiM DNMfla)fiMDBUfl* E

the polling of other employees on the same subject similarly

oW PR DR I Hioe o

the violation in the context of this case. See Foamex, 315

Mooney’s surrogate and agent.

u. Paragraph 6(fiMDBUfl* ERR17* fiMDNMflt)fiMDBUfI* E

Taylor also testified regarding an alleged unlawful interro-
gation by Sandy Warbington, room reservations assistant
manager, Respondent’s witness and employee on the prop-
erty for 16 years. According to Taylor, in early October,
Warbington asked him what he thought of this union busi-
ness. Taylor responded that it was none of her business to
question him about it because Warbington was a manager.

carefully before he accuses people of things. Warbington de-
scribed Taylor as an old friend, but denies asking him the
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union-related conversation, which she initiated in the busi-
ness coordinator’'s office, to the effect Warbington said to
Taylor, *‘1 know you are for the Union, but let's exchange
points of view."”

Again, | credit Taylor's account of the conversation, reit-
erate that Taylor was an open and active union supporter, but
find that Warbington violated the Act by attempting to probe
the depth of Taylor’'s commitment to the Union and ascertain
whether he could be turned around.

Warbington is also accused of having an unlawful con-
versation with Trevino on October 12. While Trevino was
working the phones accepting reservations for rooms,
Warbington approached her and directed her to put her calls
on hold. Warbington then told Trevino that she understood
how Trevino felt regarding the Union and she wanted to talk
to Trevino about this. More specifically, she asked how
Trevino could support the Union as the Union could not ac-
complish anything and Trevino was influencing others.
Warbington added that negotiations would start at zero and
it could take up to 6 years to get a contract, because the Em-
ployer did not have to agree to anything. Moreover, if the
Union went on strike, people would lose jobs.

Warbington admitted talking to Trevino about 6 p.m. on
the day in question, but said to Trevino only that she wanted
to exchange points of view. Warbington's opinion was that
negotiations can end up with more or less or the same.
Warbington added that in her opinion, the Union could not
help employees.

| credit Trevino's account and note that both witnesses
agree that during the conversation, Trevino found it nec-
essary to bring out an official NLRB publication explaining

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

working together we can hold the line on hedth care
costs. [Emphasis in original; G.C. Exh. 24.]

A second Hughes' memo to employees, this one dated Octo-
ber 22, in part, reiterated the message:

YOU ALREADY HAVE BEEN INFORMED THAT
AS OF JANUARY 1, 1994 THE RENO HILTON HAS
ADDED A NEW HMO AND SIGNIFICANTLY
LOWERED YOUR CONTRIBUTION TO HEALTH
INSURANCE. [G.C. Exh. 22]

In her testimony, Warbington admitted speaking to Osgood
on the day and time in question, after the latter initiated the

conversation to say she liked the new (fiM DBUfl* ERR17*fiM DNMflmedical fi

tion. Then Warbington said, ‘‘[I]f the Union came in, this
benefit, like all benefits, could increase, decrease or stay the
same.”’

In analyzing this segment, | note that Osgood's absence as
a witness was not explained and therefore an adverse infer-
ence should be drawn and weighed against the General
Counsel. Notwithstanding this factor, | cannot ignore addi-
tional surrounding circumstances including the two memos
referred to above and other alegations against Warbington.
When all is said and done, | credit Trevino on this allegation.
| have considered the case of Mantrose Haeuser Co., 306

NLRB 377 (fiMDBUfl* ERR17*fiMDNM{l1992)fiM DBUfl* ERR17*fiMDNMfl,

passage out of a 19-page document distributed to employees
was challenged. No other allegations of unfair labor practices
or objectionable conduct were brought against Respondent.
Clearly the case has no application here. Instead, | find that
Warbington's statement threatened a loss of benefits, if the

the Act (IMDBUfI*ERRL7*fIMDNMfIR. Exh. 5)fiMDBUAI*ERRISRACKINIG hel ihq TG DSHEANERREINANR gyl be
an employer cannot make threats about loss of benefitsto de- g 1 pgfi* ERR17*fiIMDNMfla)fiMDBUfI* ERRL7* fiMDNMI (fiM DBUfI* ERF

feat the Union. Under Warbington's serene version of the 5614 i\ DBUfI* ERR17* fiM DNM 1993)fiMDBUSl* ERR17* fiM DNMF.
conversation, it would hardly have been necessary for

Trevino to do that. | also rely on the pattern of Warbington's v. Paragraph 6(fiMDBUfl* ERRL7*fiMDNMflu)fiMDBUfl* E
initiatives as established by other witnesses. | also agree with

the General Counsel’s argument (fiMDBUfl* ERR17*fiMDNMfIBr. GReVERDErfk ERguDseri isasa finatsuttholiap fERSMYESOr in

of Trevino's account indicates that Warbington's message
was that it would be futile to be for the Union and this vio-

lates Section 8(fiMDBUfI* ERR17*fiM DNMfla)fiM DBUfl* ERR17*GRMDSRIVAR AN [SH ANt coamioy eavieaQih -5 D SR O¢e817+ fiMDNMII of the

Finaly, Warbington is accused of threatening an em-
ployee, Trevino, with loss of insurance benefits if employees
voted for the Union. In this case, Trevino was a witness on
October 22, about 2 p.m., to a conversation between
Warbington and an employee named Lisa Osgood who did
not testify. In a hallway leading to room reservations,
Osgood asked Warbington what effect a union victory would
have on insurance premium reductions. According to
Trevino, Warbington responded that the premiums would be
frozen. This aleged conversation took place in the context
of a memo from Hughes to employees, dated October 19, but
distributed by Mooney to Trevino and other employees on
October 22. In part, the memo reads:

There is also good news for those of you in the Hilton
PPO Plan. Blue CrosyBlue Shield has done a very
good job of maintaining operational costs and providing
more efficient claims administration since July. As are-
sult, effective January 1, the rates you're currently pay-
ing for coverage will be lowered. This is proof that by

housekeeping named Florentino Diaz violated the Act In cer-
tain particulars. In support of this alegation, the Genera

public area housekeeping and employee on'the property since
1981. In October, while Ha was working on the graveyard
shift cleaning the casino area, Diaz asked Ha how she in-
tended to vote. To this, she said her vote was supposed to
be a secret. Shortly after this, Ha wore a prounion button to
work for the first time, but when Diaz told her to take it off,
she complied. Finally on November 1, Diaz placed a bumper
sticker, which said, ‘‘Vote No'' on Ha's back. Ha com-
plained that the sticker pinched her hair.

Diaz never testified, so | credit al of Ha's testimony as
undisputed. | also find that the these allegations against Diaz
are sustained, based on Board citations previously made.

w. Paragraph 6(fiMDBUfl* ERR17* fiMDNMIIV)fiMDBUfI*E

The issue in this segment concerns restrictions on employ-
ees rights to talk about the Union. According to Genera
Counsel’s witness and current employee Martha Bogard, em-
ployed on the property for 6 years as a ticket agent clerk,
about 2 weeks before the election, she was preparing to start
work, shortly before noon, when she asked another em-
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ployee, ‘‘[D]id you see the article about the union in the
paper today?’ Then Tara Hertsoch, at the time in question
assistant manager of ticket promotions, and employee on the
property for 3-1/2 years, said that employees were not per-
mitted to discuss the Union in the office per instructions to
Hertsoch. Hertsoch then threatened to write up Bogard for
the next offense.

Cdled as a Respondent witness, Hertsoch admitted the
conversation with Bogard, but said she intervened only when
it was time to go to work and Bogard continued to discuss
the newspaper story. Hertsoch also testified that she told
Bogard that employees could talk about any subject in the
cafeteria or breakroom, but there was to be no talking during
worktime. On cross-examination, Hertsoch testified it was
customary and permissible for employees to talk about non-
work related subjects, when they were not busy.

| credit Bogard's account of the conversation and find that
she was orally reprimanded in a work area, before her shift
had even began. But even if the shift had begun, Hertsoch's
statements about Respondent’s no-solicitation rules, were
overbroad and indicated disparate enforcement to the preju-
dice of the Union and those employees who desired to dis-
cuss union-related subjects. Accordingly, | find that Re-

renovations. Of course, this will have some affect on
the Ticket/ Promotions Department employees. All this
week we have worked very hard to plan a way that this
can be done with the least amount of disruption to our
employees.

Several of your co-workers have offered to make
specia arrangements, either by volunteering to take
time off, pursuing an internship with the Reno Hilton,
or planning for the arrival of newborns. In addition,
theee was a genera consensus from the
Ticket/Promotion team that we could modify the work
schedule to 4 days of work during those weeks where
we have not already committed to shows. Of course,
those weeks when shows have been scheduled, there
may be additional work days available to you.

On a persona note, I'd like to thank you for your
contribution to this team endeavor. With everyone's co-
operation to the special arrangements on a temporary
basis, we will be able to offer employment to everyone
in your department during the renovation.

You have my personal guarantee that once our Buf-
fet Renovation is complete, your hours of employment
will return to their normal schedule and at your existing

spondent has violated Section 8(fiMDBUfI* ERR17*fiM DNMfla)fiM DB&t&*dERRL7* fiM DNMl (fiM DBUfI* ERR17* fiM DNMfI 1)fiM DBUfI* ERR1
Elevator Corp., 295 NLRB 347 (fiMDBUfl* ERR17*fiM DNMfl1989)fiM DRHS BRI THM oM tledioetival layd Seapisrt. By
Needs, Program, 314 NLRB 903, 913 fn. 1 (fiMDBUfl* ERR17*fiMDNMA984) id§RR& WERRA TIdoM DomAd to an exciting

) ) ~and prosperous f_acili'Q/, making us the best hotel/casino
x. Paragraph 6(fiMDBUfl* ERR17*f|MDNMfIW)flMRE}Q,B}ﬁ%Rﬂé\;MQ Ml

Bogard also presented testimony regarding a mid-October
meeting with Brooke Dunn, Respondent’s vice president for
entertainment and marketing. Another supervisor in attend-
ance was Beverly Borda, ticket and promotions manager,
employed on the property for 3 years. Also in attendance
were Wright from human resources and about eight employ-
ees from Respondent’s ticket department. The employees
were told by Dunn that the buffet was about to close for
about 3 months for remodeling. The buffet operations would
be relocated into the showroom where entertainment was
usually held, eliminating the need temporarily for ticket
agents and telephone reservations clerks. Dunn began his re-
marks by stating that some layoffs were likely, but this could
be minimized by voluntary leave without pay, by vacations
or by transfers to other departments. Dunn added that if lay-
offs did occur, employees would be recalled by seniority at
the same rate of pay and with the same job description. Both
Dunn and Burda asked what assurances would be acceptable
to minimize the impact of the layoffs on employees.

About a week after the meeting, Hughes wrote a letter to
Bogard which reads as follows:

October 22, 1993

Ms. Martha **Angie’’ Bogard
Ticket/Promotion Agent
Reno Hilton

Dear Angie,

| understand that Brooke Dunn, Vice President—
Marketing and Lynn Wright, Director of Human Re-
sources had an opportunity to meet with you last Fri-
day, October 15th. At that department meeting they ex-
plained our plans with respect to temporarily housing
the Buffet in the Hilton Showroom while we undergo

Best regards,
/s Ron Hughes

Ron Hughes
President

[U. Exh. 3]

| find that Respondent has violated Section 8(fiM DBUfl* ERR17*fiM DNMf
leged. In Foamex, supra, the Board found a violation where
a supervisor asked employees meeting together about their
problems and asked for suggestions of possible management
solutions. There as here, the statements constituted grievance
solicitations with an implied promise to resolve them.

y. Paragraph 6(fiMDBUfl* ERRL7* fiMDNMfIX)fiMDBUfl* E

In this segment of the case, certain statements and action
of Hughes are challenged. According to current employee
Vevia Ablang, Hughes met with about 30 housekeeping em-
ployees about 3 p.m., on October 29. During the course of
his remarks, Hughes told them that if the Union came in,
wages would be or could be frozen—(fiMDBUfl* ERR17* fiMDNMflAblang was
how Hughes put it)fiMDBUfl* ERR17*fiMDNMfl—and negotiations would
scratch, possibly taking up to a year. Hughes added that ev-
erything is negotiable.
| have examined the case of Teksid Aluminum Foundry,
311 NLRB 711, 717 (fiMDBUfl* ERR17*fiM DNMfl1993)fiM DBUfl* ERR17*fi
and the case of So-Lo Food, 303 NLRB 749 (fiMDBUfl* ERR17*fiM DNMfI:
by Respondent. In my opinion, the facts of the latter case are
closer to the facts of the instant case. Because the General
Counsel has not proven that Hughes said wages would be
frozen, | find that the following ‘‘bargaining from scratch’
comment was merely a lawful statement that benefits could
be lost through the bargaining process. So-Lo Foods., supra
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at 750. The Board in that case ordered the allegation dis-
missed as | will recommend here.17

It is also alleged that the in late October, Hughes went up
to the 21st floor where he addressed Velasco and about five
other housekeeping employees, all or most of whom were
wearing prounion buttons. He asked them why they wanted
the Union. To this, one maid mentioned an insurance prob-
lem and another, the way rooms were assigned, resulting in
more work for her. Hughes stated he needed time to solve
al the problems. The meeting occurred in the maids
breakroom, which was aso the linen closet for that floor and
lasted between 10 to 15 minutes. Hughes spoke to the em-
ployees in English and it was Velasco who did the interpret-
ing for the most part. Although Hughes denied asking the
employees why they wanted the Union, | credit Velasco on
this point. | will aso find that Hughes was soliciting griev-
ances with an implied promise to remedy them and thereby
violated the Act.

Finaly, Hughes is accused of making a series of speeches
to groups of employees on November 2. In these speeches,
which Hughes read to employees from a prepared text, he
made certain statements which the General Counsel contends
violate the Act. To establish what Hughes said, | turn to the
record which contains not only the English version, but the
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spondent officials went too far. In this case, however, | find
that Hughes stayed within the protective confines of Section

8(fiMDBUfl* ERR17*fiM DNMflc)fiMDBUflI* ERR17*fiMDNMTl of the Act. See
925-926 (fiMDBUfl* ERR17*fiMDNM{fl 1984)fiM DBUfl* ERR17* fiM DNMfI.

z. Paragraph 6(fiMDBUfl* ERR17* fiMDNMly)fiMDBUfl* E

On November 3, Bogard had lunch with two coworkers in
the employee cafeteria. On their way back to work, Bogard
picked up a free T-shirt marked ‘‘Vote No'’ from a person
distributing them. Moments later, she received a ‘‘Vote
Union’’ button from someone else. Then Bogard encountered
her supervisor, Borda, who upon seeing the ‘‘Vote No'' T-
shirt in Bogard's possession said, ‘I want to shake your
hand.”” As Borda extended her hand, Bogard extended hers,
exhibiting the ‘“Vote Union’’ button and said, ‘‘Oh, for
this”’ Then Borda pulled her arm back, and said, ‘I can’t
do it for that.’ Later that afternoon, Borda said first to the
other two women who were at lunch with Bogard, but not
involved in the incident described above, and then said to
Bogard, ‘‘[E]ither Brooke wants to know if you want to see
him, or Brooke would like to see you.”” Then Bogard asked,
“‘[W]hat does he want to see me about.”” And Borda kind
of laughed and said, well, ‘*Big Brother is always watching,

Spanish translation as well of his remarks (fiMDBUfl* ERRL7* f.%%}%ﬁ%%& ' _%ﬂﬁq ERET TSR @Fﬁa%% B%Uﬂ* ERRL7+fiMDI
ghf/lolﬁlgvld;!* ERR17*fiM DNMflb)fiM DBUfl* ERR17* fiM DNMf)fi 5- ol | ﬁ&p& r"f-ﬁo?{y”}% '%Hglﬁl?eef)%%' Hughes' speech

Hilton has given you all an opportunity to dem-
onstrate your commitment and value. I'm asking you
now to give Hilton a chance to show its commitment
to you. Vote No. . . . Remember in a year from now
you can bring this Union, or any other Union, in here.
But right now, give Hilton and, give me a chance, and
I'll deliver.

| reject the General Counsel’s argument and find that

Dunn instructed her that if anybody had not talked to him
yet and if they would like to talk to him, to send them up

together (fiMDBUfI*ERR17*fiMDNM(fITr. 1285)fiMDBUfl* ERR17*fiM DNMfl

ployees who had not yet met with Dunn, including Bogard.
Although Borda denied making the big brother remark in
question, | credit Bogard. With the clarification of Borda's
remarks, the ‘‘Big Brother’’ remark assumes much less sig-
nificance. In fact, | find it has so little significance, | will
recommend dismissal. It is not clear what union activities of
Bogard's may have reasonably been perceived as being under

Hughes remarks were protected by Section 8(fiMDBUfI* ERR1 7S E Newigks) HMIDBSHENERIRIDT IO NBOSr ctHeagh 8t T-shirt

See Hyatt Hotel Corp., supra at 259 fn. 2, 269-270. Else-
where in this decision, | have recommended dismissal of cer-
tain actions taken by Respondent during the critical period of
the election campaign. As | noted there and restate here, Re-
spondent has to have latitude to run its business which had
been purchased while in Bankruptcy. By giving the Respond-
ent’s business decisions the benefit of the doubt, where the
General Counsdl’s evidence was meager, | do not condone
the host of other unfair labor practices found in this case.
Hughes had been president since November 1992, so he was
not exactly a new executive. As the record shows, however,
much of his tenure for the proceeding year consisted of
undoing the mistakes of his predecessor and holdover Bally
managers. Clearly in many cases, Hughes and other Re-

17In So-Lo Foods, supra, the Board's order dismissing the allega-
tion in question was made, ‘‘ notwithstanding the commission of nu-
merous unfair labor practices by the Respondent.”” So too here, have
I found numerous unfair labor practices—with more to come, no
doubt. | have referred to this context of unfair labor practices, when
it seems appropriate to give meaning to a certain allegation; on the
other hand, | have been unwilling to use unfair labor practice context
in the wholesale manner urged by the General Counsd, to find vio-
lations where the evidence is lacking, but where it is urged the con-
text allegedly will provide the missing ingredient of proof.

from the Company at the same time. Moreover, since al em-
ployees in Borda's group were being invited to see Dunn, if
they desired, no reasonable inference could be drawn save
that Borda was joking.

aa. Paragraph 6(fiMDBUfl* ERR17* fiMDNMflz)fiMDBUfl* I

It is alleged here that Supervisor Duc Nguyen unlawfully
interrogated employees and made certain other coercive
statements. In support of this allegation, the General Counsel
caled current employee and utility porter, Vevia Ablang, an
employee on the property for 14 years. According to Ablang,
on October 29, her immediate supervisor, Duc Nguyen,
asked her, “‘[W]hat | was going to vote and | said | was
going to vote yes.”” Then Nguyen added that employees owe
their loyalty to Hilton, because ‘‘we get our paychecks from
them.”” To this, Ablang said, ‘‘[W]hen they first came in
they didn’t treat us good.”” The supervisor said employees
still owe our loyaty to them. Then Nguyen ‘‘asked me what
| was going to vote’’ and | just said, ‘‘I don't know,”’ you

know, so he would leave me aone (fiMDBUfl* ERR17*fiMDNM(fITr. 562)fiMD

According to Nguyen, supervisor of the shampoo crew,
Respondent’s witness, and an employee on the property for
14 years, he denied ever asking an employee how he was
going to vote, because that is supposed to be secret. He re-
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cals taking to Ablang about a week before the election
when she asked him for his opinion about the election.
Nguyen answered that we have good jobs and nobody both-
ers us, so | do not think we need the Union because we

handbook (fiMDBUfl* ERR17*fiMDNMfIU. Exh. 4)fiMDBUfl* ERR17*fiM DNN
and Distribution Policy for Employees and Non-Employees.”’
In pertinent part, the policy reads:

waste $25 (fiMDBUfl* ERR17*fiMDNMflunion dues)fiMDBUfl* ERRIMofigWipNyER. rdye didinneste daeratupe thie Winkesless at

States in 1979 and worked himself up through the ranks.

| credit Ablang over Nguyen, finding that as a current em-
ployee, she is entitled to enhanced credibility. | also find ask-
ing how Ablang was going to vote and telling Ablang that
a vote for the Union was an expression of disloyalty to Re-
spondent who gave them both good jobs violated Section

any time or solicit another employee in any area of the
Hotel during his or her work[ing] time or during the
other employee’s working time. No employee may so-
licit other employees at any time in gaming, meeting,
convention, exhibit, or recreational areas open to guests
and/or the public.

8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17*fiM DNMfl(fiM DBUfl* ERR17*fiMDNMfl1)fiM DBUfI* ERR17*fiMDNMfTl of the Act.

no mention_is made of off-duty employees distribut-

bb. Paragraph 6(fiMDBUfI* ERR17*f.MDNMﬂg@fM§ LA I R T whet may even have been

In this alegation, the General Counsel aleges that on Oc-
tober 21, 1993, hotel security officers prohibited employees
from distributing union literature near the employee entrance
to the hotel and threatened those employees with arrest. In
support of this allegation the General Counsel called Velasco
and union attorney, Tim Sears.18

The facts are essentially undisputed. About 5 am. on the
day in question, three off-duty employees of Respondent,
Velasco, Alicia Macias, and Maria Alvarez, were distributing
union literature to employees as they were reporting to work.
The three women were on the sidewak as they distributed

public property. Moreover, there is no notice near the em-
ployee entrance informing employees of the rule (fiMDBUflI* ERR17*fiMDNM
In fact, | am not aware of any written statement of the al-
leged rule anywhere in the record, nor any officia promulga-
tion of the rule to employees, other than on an ad hoc basis
as Respondent or its agents choose to enforce the alleged
rule during the election campaign.
In any event, whether the rule exists or not is not the pri-
mary issue here. Even assuming its official existence, the
rule unlawful As found in the Board-approved decision of
o Rental 1, 314 NLRB 1089, 1093-1094 (fiMDBUfl*ERR17*fiMD

Scam
literature (fiMDBUflI*ERR17*fiMDNMfIG.C. Exh. 29)fiMDBUflI*ER l?*flMDNMfI about 25-30 feet from the em:

ployee entrance. After about 15-20 minutes, Wright came
out and inquired what the woman were doing. Shortly after
this, Dave Bennett, Respondent’s director of security, and se-
curity guards showed up and requested the women leave the
area. Someone summoned Sears from a nearby area, and he
came to the employee entrance where he attempted to per-
suade Bennett that the employees had a protected right to
distribute union literature at the time. After Bennett rejected
Sears arguments and again directed the women to dis-
continue their activities upon threat of arrest, the women and
Sears left the area. Respondent contends in its brief, pages
100-101, that Respondent was simply enforcing its ‘‘long-
standing rule precluding solicitation and distribution outside
the employee entrance.”” In fact, Respondent introduced evi-
dence which | credit, that a procompany employee named
Linda Jolly attempted to distribute literature outside the em-
ployee entrance in October. Wright told her that it was per-
missible to distribute literature in the lockerroom or cafeteria,
but not outside the employee entrance.

The first issue for discussion is whether such a rule pro-
hibiting off-duty employees from distributing union material
outside the employee entrance, actually exists. | doubt it.
Santo testified that the area outside the employee entrance
had a canopy for protection from the weather. In addition,
benches were nearby where employees could wait for the bus
or pickups. Employee parking lots are close by and guests
are discouraged from using the employee entrance, while em-
ployees are discouraged from using the guest entrance in the
front of the hotel. As noted above, Respondent's employee

18The Board has said repeatedly that it is not part of its function
or responsibility to pass on the ethical propriety of a decision by
trial counsel to testify in an NLRB hearing. Where such testimony
is otherwise proper and competent, it should be admitted into evi-

In Nashville Plastics, 313 NLRB 462 (fiMDBUfl* ERR17*fiM DNMf
Board held that an employer violated Section 8(fiM DBUfl* ERR17*fiMDN
the Act by prohibiting off-duty employees from engag-
ing in union solicitation and distribution of union lit-
erature on company property during nonworktime in
nonwork areas. The Board stated:

Furthermore, an off-duty employee seeking access
to his employer’s property to distribute union hand-
bills, unlike a non employee union organizer, fals
within the scope of Supreme Court decisions protect-
ing workplace organizing activities. Thus in Beth
Israel Hospital v. NLRB, 437 U.S. 483, 491 (fiMDBUfl* ERR17*fiMD
the Court stated that ‘‘the right of employees to self-
organize and bargain collectively established by Sec-
tion 7 . . . necessarily encompasses the right effec-
tively to communicate with one another regarding
self-organization at the jobsite’” And in Eastex, Inc.
v. NLRB, 437 U.S. 556, 574 (fiMDBUfl*ERR17*fiM DNMfl1978)f
upheld the Board's view that the workplace ‘‘is a
particularly appropriate place for the distribution of
Section 7 material, because it ‘is the one place where
[employees] clearly share common interests and
where they traditionally seek to persuade fellow
workers in matters affecting their union organiza-
tiona life”’ [Quoting Gale Products, 142 NLRB
1246, 1249 (fiMDBUfl* ERR17*fiM DNMfl1963)fiM DBUfl* ERR17*fiMI

In sum, if analogies are to be drawn, we find that
the off-duty employees in this case who sought access
to the Respondent’'s premises for organizational pur-
poses on days when they were not scheduled to work
most closely resemble the employees in the LeTourneau

dence. Page Litho, Inc., 311 NLRB 881 fn. 1 (fiMDBUfl*ERR17*fiM DNMftees)nDs firgiRR D7 di SUDbUtE| ;ushonWiésature on the
Fargo Armored Services Corp., 290 NLRB 872, 873 fn. 3 (fiMDBUfl* ERR17*fiMDNM{fl1988)fiM DBUfI* ERR17*fiM DNMfI.
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outside areas of the employer's premises on their own
time was upheld by the Supreme Court.4

4NLRB v. LeTourneau Co. of Georgia, 324 U.S. 793 (f|MDBUfI*ERR17*f|

See adso . Luke's Hospital, 300 NLRB 836 (fuMDBUfl*ERRlﬂWﬂhwm

the Board reversed the administrative law judge's dismissal
of an allegation involving restrictions on distribution of
union literature in the employer's parking lot. The Board
stated, supra at 837:

Except where justified by business reasons, a rule
which denies off-duty employees entry to parking lots,
gates and other outside non-working areas will be
found invalid.

No credible business reasons have been called to my atten-

lined both sides of the sidewalk leading from the street.
Wearing T-shirts and hats clearly conveying their
procompany message along with their normal attire, the par-

an pbeat positive mes-
ﬁ%ﬁr%ﬁaﬁ{ %ﬁt@ o “and ualI or mostl\éild just
@fhﬁﬂ%fﬁ]ﬂ?ﬂg%fngl\mﬁl efWPIé}@e en-

trance reading, ‘“Team Hilton,”” there was loud music, danc-
ing, ‘‘high-fives’” and clapping by the participants, particu-
larly as employees reported for the afternoon shift beginning
in some cases at 3 p.m.

Some of the employees walking through the lines had their
own distinctive attire, consisting of prounion caps, buttons,
and T-shirts clearly conveying their message. Just across the
street from this rally was an RV used by union representa-
tives and containing its own prounion signs and banners.

There is a dight difference of opinion as to what effect

tion to justify the aleged rule. In light of the facts stated isr h i 0
above, | find Respondent violated Section 8(fiMDBUfI*ERR17*fi N 'UI ; %flMDNMﬂl)flMDE
s alleged. NCR Corp., 313 NLRB 574, 576 (fiMDBUII*ERRL7+fif i dlentlfl " femole

A
ingﬁﬁ@m*hrough the lines only with the

cc. Paragraph 6(fiMDBUfl* ERRl?*fiMDNMfI

It is alleged here that Respondent violated the Act on No-
vember 4, when it formed a gauntlet through which employ-
ees had to pass in order to vote, and videotaped employees
as they entered to vote.

Once again, the facts regarding this issue are essentially
undisputed.22 On the morning of November 4, which was
election day, a group of persons affiliated with the Commu-

nications Workers of America (fiMDBUfl* ERR17*fiMDNMfl C\&aafﬁvmgﬁéfg FHioRIL € EMD MV RO ErR) il

some sort of meeting in the hotel, learned of the election and
decided to hold a union raly in solidarity with the Car-
penters Union representatives who also participated. Partici-
pants totaled about 35 in number. This lasted for about 45
minutes with signs, hats, and T-shirts to the effect **Union,
Vote Yes'’ and consisted primarily of milling about and talk-
ing to each other.

Wright testified that she learned of the rally and decided
to organize her own ‘‘Team Hilton, Vote No'’ rally for the
afternoon. The Employer’s rally occurred in the same place
the earlier rally had occurred which was directly outside the
employee entrance, a location where Respondent claimed im-
mediately above in this decision that no-solicitation/no-dis-
tribution was permitted by either side. Beginning about 2
p.m., the procompany rally lasted about 90-120 minutes and
consisted of the following. About 3540 persons from the
human relations department and from the ranks of Respond-
ent’s managers and supervisors, al rounded up by Wright,

19In light of my findings, it is immaterial that Respondent’s al-
leged rule was evenly enforced against procompany employees.

20 During the rebuttal phase of the case, the last available witness
was finished about midmorning on Wednesday, August 17, 1994.
This was followed by a review of the extensive exhibits which took
us close to lunch. | reguested from union counsel an offer of proof
regarding one last witness who could not be present until the follow-
ing morning. Although the record will speak for itself, it appears that
the missing witness was an attorney from Portland, Oregon, em-
ployed by the Union, who was present at the time and place in ques-
tion and observed Respondent’s election day raly. | found that the
testimony regarding what happened was cumulative and not critical
to the question whether this company activity violated the Act. Exer-
cising my discretion, | required the Union to rest and | closed the
record.

an e of a Security guard. He also described another
woman wearing a Carpenters’ T-shirt which allegedly caused
the crowd to chant, ‘“‘No No No.”” Amid this clamor and
with Pieti watching from the RV severa feet away, he
claimed the ability to discern one chanter switch from ‘*No”’
to “'Bull-shit! Bull-shit,’ as a prounion employee walked
through the line. No one else heard this and Respondent
its own witnesses who were equally credible including
IR9a sec-
retary from the human relations department, and Andrena
Arreygul, employee services manager, and of course, Wright,
al denying that any negative comments were made. The
raly ended when several representatives of the CWA began
to appear, infiltrating the ranks of Respondent’s employees
d ‘‘getting in their face’” Upon observing this turn of
events, Wright and Bennett agreed that the time had come
to end the rally and bring the participants back into the hotel,
which is exactly what they did.

| begin my analysis with the earlier union rally which was

held at the specific request of the Carpenters (fiMDBUfl* ERR17*fiMDNMfITr.

ly this is a factor by which Respondent’s own counter-rally
must be judged. More importantly, | find no express nor im-
plied threats nor other coercion which reasonably could be
perceived by employees as they passed through the line. It
is not surprising that al of the witnesses to this event were
participants and not employees on their way to work. To put
the matter in perspective, | note by way of summary where
a group of supervisors and managers and a few nonbargain-
ing unit clericals from human relations, al familiar faces to
the employees, and all or most dressed with procompany in-
signia, lined up on either side of the sidewalk, at the end of
a hard fought campaign, behaving in the way | have de-

scribed, did not violate Section 8(fiM DBUfl* ERR17*fiM DNMfla)fiM DBUfl*

when | place this event in the context of numerous other un-
fair labor practices, | do not see the violation and | am not
surprised to note that neither side has cited applicable cases.
For the reasons stated, | will recommend that this allegation

be dismissed.21 Cf. Brotech Corp., 315 NLRB 1014 (fiMDBUfl* ERR17*fiMD

21] note for the record that | watched the videotape contained in

the record (fiMDBUfI*ERR17*fiMDNMflG.C. Exh. 11)fiMDBUfl* ERR17*fiMDNMfl. Tt
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dd. Paragraph 6(fiMDBUfl* ERR17*fiM DNMflom)fiMiE1fl * tBRR$Gr fdutizNNeE the hotel’s general manager.

It is aleged here that on October 25, Santo, Wong, and
Rupple engaged in surveillance of James Adams, a waiter.
By the time Adams testified as a General Counsel witness,
he had left Respondent to work in the medical facility at the
Northern Nevada Correctional Center. Before that, Adams
worked as a waiter at Respondent’s Steak House between
June 1988 to mid-November. On the night in question, a
Monday, Adams was working the swing shift between 3:30—
11 p.m. Of the eight waiters, five were wearing ‘‘Vote No'’
buttons and three including Adams were not wearing any
buttons. About 7 p.m., Santo, Gonzales, and Wong came in
for dinner and were later joined by Ward Rupple. According
to Adams, Santo observed Adams for about 2-1/2 hours
while he had his dinner with his companions. A possible mo-
tive for Santo’s alleged actions, in addition to the absence of
Adams vote no button, relates to a meeting about a week
before, with John Armentrout and the ‘‘front of the house’
staff. Armentrout, the food and beverage director, purported
to convey information to employee detrimental to the Union
and Adams publicly challenged the information. For exam-
ple, Adams pointed out that a sizable loan reflected on the
Carpenters’ tax records had been reported repaid elsewhere
on the same return used by Armentrout.

Chris Cochran, the maitre ‘d, on the night in question seat-
ed Santo and his party that night. Cochran, who testified for
Respondent, is also the manager of the restaurant and an em-
ployee on the property since 1978. Cochran proposed a cer-
tain table, but Santo requested a different table which was
located in a quiet section of the hotel so he could hold a
meeting while having dinner. The view of the restaurant
from the table where Santo had dinner was poor, while the
table that Santo rejected because it was not in a quiet area
had a better view of the restaurant area. According to
Adams, he complained to Cochran that Santo was staring at
him, and Cochran allegedly agreed. In his testimony, Coch-
ran agreed that Adams had complained to him, but told
Adams that he was not being redlistic.

As a matter of credibility, | do not believe that Santo was
observing Adams in any way to violate the Act and | credit
Santo’s testimony on this point. | aso credit Cochran’s de-
nial that Santo was staring at Adams. This was just a few
days before the election and Santo was working long hours.
| see no point to Santo having dinner with three other people
and staring at a prounion waiter. While it is possible that,
Adams felt he was being starred at—he quit his job in part
because of the pressure of dealing with management, there
is no credible evidence that Santo in fact was watching
Adams. It is hard to believe that a waiter in a busy restaurant
would even be aware of someone continuously watching

fully described by witnesses. The first segment shows the union
rally—such as it was, and the second shows the hotel rally—much
more structured and organized. Both segments are incomplete. The
sidewalk space between the two lines of managers is about 3 to 5
feet. Participants were dressed as described above. | observed the
clapping, the dancing, and high-fives as employees reported for
work. Balloons were much in evidence, occasionally being distrib-
uted to young children, ages 3-5 years, as they walked with their
parents through the line. | heard none of the negative comments de-
scribed by some witnesses. In sum, nothing on this tape causes me
to doubt my conclusion that this allegation should be dismissed.

In any event, | will recommend dismissal of this allegation.

ee. Paragraph 6(fiMDBUfl* ERR17* fiMDNMfldd)fiMDBUfl*

Here, it is claimed that on October 27, Cochran threatened
Adams with unspecified reprisals if Adams did not show
open support for the hotel. According to Adams, Cochran
told him that he spoke to Santo on the night in question and
that things did not look good for Adams if he did not wear
a ‘‘Vote N0’ button and reflect an antiunion attitude. Then
Cochran said Santo was attempting to pressure Adams by
using Cochran, and the latter could not let his friendship get
in the way as he had a job to do.

In his testimony, Cochran noted that he was friendly with
Adams and even knows Adams wife and son. Two weeks
before Adams testified, Adams stopped at Cochran’s home to
visit. Cochran was aware of Adams prounion views and the
two had discussed the union campaign in the past. Cochran
denied making the comments attributed to him by Adams
and again | credit Cochran. Since Adams was one of three
waiters not wearing a ‘‘Vote No'’ button, it is hard to see
why Santo directed Cochran to single Adams out for a warn-
ing. | do not believe Adams on this point and | will rec-
ommend the allegation be dismissed.

ff. Paragraph 6(fiMDBUfI* ERR17* fiMDNMflee)fiMDBUfl*|

This alegation aso deals with Adams claim of harass-
ment by Cochran, because of the former’'s prounion views.
On October 28, according to Adams, he worked on the open-

ing team (fiMDBUfl* ERR17*fiMDNMflCaptain Adams, back man and bus bo

eraly but not always, the opening team gets to go home first.
Notwithstanding this frequent practice, Cochran seated a
party in Adams area after 10 p.m., thus causing Adams
team to work later than Adams felt they otherwise would
have. According to Cochran, Adams averaged a request to
leave early about once per week, more than any other waiter

(iMDBUflI* ERR17*fiMDNMflthis request is called relinquishing a table)fiMDB

was friendly with Adams and knew Adams worked a second
job a American Airlines, Cochran usually acceded to his re-
quest. On October 28, Cochran testified, the last party was
seated about 9:30 p.m. and Adams made no request to relin-
quish the table, as he had in the past when he desired to
leave early.

Again, | will recommend dismissal of this allegation. As
the General Counsel acknowledges in his brief, page 80,
footnote 80, it is not even clear that Cochran was responsible
for seating the late party in Adams' section. Beyond that, the
other members of Adams team did not testify, particularly
on the question of how much additional money was earned

from the late party (fiMDBUfl* ERR17*fiMDNMflteam members generaly spl

For all the above reasons, this allegation has not been prov-
en_22

gg. Paragraph 6(fiMDBUflI* ERR17* fiMDNM(lff)fiMDBUfI*

On November 2, Ron Maderios, an assistant banquet man-
ager, asked part-time banquet server Sheri Kemp how she in-

221n recommending dismissal of these allegations, | am aware that
Cochran consulted with Santo as to how Adams and other subordi-
nates were expected to vote. Since Cochran and Adams were friends,
Cochran knew exactly how Adams felt and that any attempt to
change Adams' views would be an exercise in futility.
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tended to vote. Kemp replied by saying, ‘‘[Y]ou know better
than to ask a question like that Maderios said, ‘‘1 know, but
| still want to know, how are you going to vote.”’ To this,
Kemp answered, ‘‘[S]he was dtill considering the informa
tion.”” Maderios then concluded the conversation by discuss-
ing certain negative experiences his father had while a mem-
ber of the Union.

Kemp's testimony is undisputed as Maderios never testi-
fied. There is no evidence she was an open and active sup-

porter and | find the interrogation violated Section 8(fiMDBUflI* ERRBAt I AMENNIEH GWINELH1 G TiiVEDMA T MIRRI ISERRL7* fiMDNMH

the Act.

hh. Paragraph 6(fiMDBUfi* ERRL7*fiMDNMflgg)MDB Y
Tellez (fiMDBUfI* ERR17*fiMDNMflalk/a Maldanado)fiMDBUfI* ERR17*fiMD

It is aleged that in late June or early July, Supervisor
Mark Smith interrogated an employee about his union mem-
bership. To support this allegation, the Union called Paul

to those employees requiring the service. This concept ex-
panded to include bargaining unit employees, most of whom
volunteered to act as interpreters on behaf of management,
primarily because they were not disposed to the Union. The
concept further expanded to include services well beyond
merely trandating Hughes' memos to flat out campaigning
for Respondent during worktime—both for the campaigners
worktime and the listeners. That is, employees campaigning
for Respondent gave coworkers reasons to vote for Respond-

achieve that end.
The emploe)éees who

Bitet

articipated in this activity for 1-2
the election included Lillian

years on the property. Testifying as a witness for the Union,
Tellez explained that she was openly procompany and was

Smith (fiMDBUfI* ERR17*fiMDNM(fIno relation)fiM DBUfI* ERR1554E DN REN, supssvigork &d dencRetpsiriepei e oroie Com-

service waiter between June 26 and April 15, 1994, when he
quit for economic reasons.

According to Paul Smith, he spoke to Mark Smith, the
room services manager, severa times about union matters. In
one conversation in Mark Smith’'s office, Mark Smith asked
Paul Smith how he felt regarding the Union and unions in
general. When Paul Smith gave a negative reply, Mark Smith
asked Paul Smith to assist him in talking to other employees
about his antiunion philosophy.

According to Mark Smith, Respondent’s witness and em-
ployee on the property for 11 years, he admitted speaking to
Paul Smith, but testified Paul Smith initiated the conversa-
tion, saying he had a lot of knowledge regarding unions from
his experience working in New York and he offered to help
Mark Smith to get his points across to employees. Mark
Smith agreed to this offer telling Paul Smith that he should
feel free to talk to any employees on his break.

| credit Paul Smith regarding only the first conversation he
had with Mark Smith. | agree with Respondent that Paul

pany by talking to Spanish-speaking coworkers. Accom-
panied by a supervisor at the front desk, named Esther
Vallardes, Tellez went to housekeeping, public area house-
keeping, the laundry, and the kitchen, whereever there were
Spanish-speaking employees dligible to vote, and ultimately
spoke to about 100 employees.

Other employees also campaigned for Respondent during
worktime. Gloria Cordova, for example, is a Spanish-speak-
ing front desk agent with 10 years on the property, who was
asked by a front desk supervisor named Laura Vides, if she
desired to help trandate for Spanish employees. For about a
week before the election, she campaigned for Respondent on
her worktime.

Still another employee from the front desk with 7 years on
the property was George Alvendia, an employee fluent in Ta-

galog (fiMDBUfl* ERR17*fiMDNMflFilipino)fiMDBUfl* ERR17*fiMDNMfl, wl

spoken union opponent, Alvendia volunteered to his Super-
visor Vides to help out as an interpreter. He was admon-
ished, as were other employees doing this work, not to co-

Smith came across in his testimony as a salesman (fiM DBUfl* EREL éhfivbipédss) fHutsterii b iR Riky* filibdéd flo vote

and after his first conversation, he may well have attempted
to curry favor with his supervisor. But there had to be a first
question in the first conversation to break the ice, and for
each participant to indicate where he was coming from.
When Mark Smith asked Paul Smith how he felt about
unions, this violated the Act because at that time Paul Smith
was merely a new employee who had not yet stated his pref-
erence.

ork|
ii. Paragraphs 7(fiMDBUfl* ERRl?*fiMDNMfIb)f\lNl\/@

| have aready discussed in an earlier segment of the first
complaint my views of Respondent’s disparate application of
its no-solicitation/no-distribution policy. In addition, | have
aluded to the same subject in the Facts. Accordingly, ex-
tended discussion is not warranted. A brief additional discus-
sion, however, is in order.

According to Santo, at some point toward the end of the
campaign, the Respondent perceived that its message was not
being communicated to many employees who did not speak
or understand English. Accordingly, Santo and others ini-
tialy planned to use supervisors fluent in Spanish, Chinese,
and Tagalog for the purpose of translating Hughes memos

23The General Counsel’s motion, Br. 84, fn. 85, to withdraw par.

and to avoid arguments.

Josie Pasco, a security officer, who was not €eligible to
vote, and who has worked on the property for 14 years, also
volunteered. As she explained in her testimony as a union
witness, she is a company person and opposed to the Union.
Of Filipino descent, Pasco contacted her supervisor, Dave
Bennett, to tell him of her interest, and she was ultimately
alowed to campaign for the Respondent, in some cases,
rking as a team with Alvendia

R I
teered as he was opposed to the Union and concerned that
Respondent’ s message was not getting through. This witness,
married to Supervisor Laura Vides, is a convention porter
with 12 years on the property.

Finaly, an employee named My Duong, who did not tes-
tify, spoke on worktime to Chinese and Vietnamese employ-
ees about the alleged advantages of defeating the Union.

All or most of the employees involved in this activity were
initially directed by their supervisors to Rosa Kelly, conven-
tion services manager, who did not testify. Of Filipino de-
scent, Kelly acted as coordinator and scheduler, hosting
meetings with participating employees so they could be told
what to say, clearing their activities with affected super-
visors, and generally making certain that all departments and

7(fiMDBUflI* ERR17*fiM DNMfle)fiMDBUfI* ERR17*fiMDNMl in Case 3zhifAs-1@@b2risrytangtsh speaking employees were covered.

NIDBYEERRIZ INBNMfiMDBUf* ERRL7
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At the conclusion of the campaign, Santo sent letters of

ployer free speech’ provision of 8(fiMDBUflI*ERR17*fiMDNMflc)fiMDB

gratitude to al or most participating employees (fiM DBUfI* ERR17#itki BgNiv flavg.not)logic limits this right of an employer
Exhs. 35, 40)fiMDBUfI*ERR17*fiMDNMfl. Another reward was theofrdigoest avertintie employees only in nonwork areas

hours ‘‘worked’’ by these employees campaigning for the
Respondent on worktime.

Of course, those employees who were not campaigning
during worktime did not like it, because they had to work
harder to make up for their missing coworkers. For example,
the General Counsel called Kyle Halverson, a front desk
agent with 5-1/2 years on the property. Unlike other employ-
ees who kept their opinions to themselves, Halverson com-
plained to Supervisor Kent Vaughn. On October 25, she told
Vaughn that she had to work twice as hard to make up for
the missing employees. ‘‘That's not fair,”’ she added, be-
cause if she were against the Union, she could go upstairs
and campaign too, but because she was for the Union, ‘‘I'm
screwed, right.”” To this Vaughn gave no answer. There was
no secret among remaining employees such as Halverson, as
to why the missing employees did not have to do their regu-
lar work. The record is replete with examples of the
procompany employees telling their coworkers what they
were doing.

In conclusion, | note the frequent cross-examination of su-
pervisors by Sears on the subject of procompany employees
campaigning on worktime. Sears asked many of the super-
visors if prounion employees would have been released from
their jobs, then paid their normal salaries, including overtime
where applicable, in order to campaign around the Hotel for
the Union. To this question, Mooney answered, ‘‘Not nor-
mally.”” Then contradicting earlier testimony that she re-
leased Tellez at Santo’s request so she could interpret infor-
mation in connection with the campaign for the union elec-

know what she was doing. | just released her.”” (fiMDBUfI*ER

on the employees’ breaktimes.

Moreover, a no-solicitation, no-distribution rule may
lawfully be used to limit the access of nonemployee or-
ganizers to employees as long as it is applied in a non-
discriminatory manner and the union has other reason-
able means of communication with employees. NLRB v.
Babcock & Wilcox Co., 351 U.S. 105 (fiMDBUflI*ERR17*fiM DNM fl195¢
employer may lawfully campaign against a union dur-
ing employees nonbreaktime and in working areas
even though neither employees nor nonemployee orga-
nizers may do so. In such a case, an employer has not
unlawfully enforced its no-solicitation, no-distribution
rule in a disparate manner nor unlawfully ‘‘violated"
its rule. Accordingly, under these circumstances, and
where, as here, there was no evidence adduced to show
that the Union did not have reasonable access to em-
ployees, or that the Hospital unlawfully enforced its
rules to limit access to its employees by nonemployee
organizers or to curtail the activities of prounion em-
ployees while encouraging the activities of antiunion
employees, we see no judtification for imposition of an
equal access remedy. We shall therefore not adopt this
portion of the Administrative Law Judge's rec-
ommended Order.

| find this authority is of no benefit to Respondent. Unlike
<. Francis Hopsital, supra, the facts of the instant case re-
flect that Respondent curtailed the activities of prounion em-

; ] * i : * pre hi ragQik PV tiuni ploy-
tion (fiMDBUfI*ERRL7*fIMDNMITr. 1776)fiMDBUfI* ERRL7 f%ﬂ\%ﬂ}f W@gﬁf@’ @ﬁW@%&% !;.B%%nll&,
68 (fi I*'Eﬁgz I fmi S# RR17*fiMDNMfl. Accor

Supervisor Lane had no hesitation to say that even assuming
that the procompany employees were only translating docu-
ments for non-English-speaking employees—an assumption
rebutted by the evidence, no bilingual prounion employee
would have been alowed to perform the same task on com-
pany time, because it would have violated Respondent’s no-

solicitation policy (fiMDBUfI*ERRL7*fiMDNMfITr. 2141-214:

manager of the hotel, had this question put to him and gave
this answer:

Q. And isn’t it true that if employees who were pro-
union had engaged in essentially identical activities on
company time in order to promote the Union [i.e. can-
vassing various departments of the Hotel] that would
have constituted a violation of the no-solicitation pol-
icy, wouldn't it?

A. That's correct [Tr. 1650].

In considering the issue presented, | begin with &. Francis
Hospital, supra, 263 NLRB at 835. In that case, the Board
explained why it was rejecting the administrative law judge's
imposition of an equal access remedy:

First, no-solicitation, no-distribution rules are not
binding upon employers. NLRB v. United Steelworkers
of America, CIO [Nutone, Incorporated], 357 U.S. 357,

(fiMDBUfI*ERR17*fiMDNM(IBr. 89)fiMDBUfI*ERR17*fiMDNMIfl ‘‘By allow
no-solicitation rule, while at the same time, enforcing the
rule against pro-union employee, Respondent discriminatorily
enforced its facially valid rule in violation of Section 8(fiMDBUfl* ERR17*fiM
of the Act.”” Blue Bird Body Co., 251 NLRB 1481 fn. 2,

RO BVPEAR ERRUE MR N R A9BEUMMD BIhrGRR17* fiMDNMTI; and E

ft ;
Z350 (iMDBUfI*ERR17*fiMDNM{11992)fiM DBUfl* ERR17*fiMDNMIl. | furthe

soliciting Tellez and Cordova to participate in its antiunion
campaign Respondent also violated Section 8(fiMDBUfl* ERR17*fiMDNMfla
Act.

ji. Paragraphs 8(fiMDBUfl* ERR17* fiMDNMfla)fiMDBUfI* EF

The issue here is whether a Respondent handbill distrib-
uted to employees on November 1 violated the Act. The
handbill in question found in the record as General Counsel’s
Exhibit 23 is too long to reproduce in its entirety. The docu-
ment purports to compare what employees would receive if
they vote for the Union, ‘‘Promises, Promises, Promises’
versus what employees would get if they vote no, ‘‘employ-
ees would then be voting to keep what they aready have and
see it improve as the Hotel grows.”” The flyer goes on to
compare ‘‘Guaranteed Reno Hilton Benefits,'’ listing a raft
of benefits such as medical, dental, vision plans, a retirement
program, etc., versus ‘‘Guaranteed Carpenters Benefits,”” list-

362 (fiMDBUflI*ERR17*fiM DNMfl1958)fiM DBUfl* ERR17*filg DINldrik, NsribeNaup&mEhEdbenerapréssinsstatertends the

that case an employer’s right to engage in noncoercive,
antiunion solicitation is ‘‘protected by the . . . ‘em-

bluster and hyperbole of the campaign flyer must be meas-
ured against a paragraph found at page 5 of Respondent’s
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44-page employee handbook (fiM DBUfl* ERR17*fiMDNMflU. Ex{ii MPIBALNB BRFERFIVHEINNDINI TO)fiMdDBedtERR DI fiM DNMTl. Accordingly

lows: Medical Center of Ocean County, 315 NLRB 1150 (fiMDBUfI*ERR17*fiMD
As to the remaining objections, the Union has the burden

of showing by specific evidence at the hearing that (fiMDBUfl* ERR17*fiMD|

proprieties occurred, and (fiMDBUfl* ERR17*fiM DNMfl2)fiM DBUfl* ERR17*fil

ployees exercise of free choice to such an extent materially

to have affected the election results. Bell Foundry Co. v.

NLRB, 827 F.2d 1340, 1343 (fiMDBUflI*ERR17*fiMDNMflI9th Cir. 1987)fiML

the specific remaining objections.

Neither this handbook nor any other work rule, policy,
or procedure, written or ora, constitutes a contract of
employment. No statement, rule, policy or procedure in
this Handbook otherwise is intended to be an expressed
or implied promise, guarantee or commitment with re-
gard to the duration or term of employment, wages,

benefits, or any other term or condition of employment. a Objection 26

At page 83 of his brief, the General Counsel contends that
Respondent’s distribution of the handbill violated Section
8(fiM DBUfI* ERR17*fiMDNMfla)fiM DBUfI* ERR17* fiM DNMfl (fi M DB UiRe ERIRR{yeR DN Ui iU ferembeyeessi KBINENeY of the Act because
employee handbook, the guarantee contained in the handbill would be blacklisted from any other employment in the
constituted a promise of a new benefit if the employees re- hotel and casino industry in the Reno area if the Union
jected the Union. The General Counsdl’s argument is a won the election.
stretch to say the least. | reject it and agree with Respondent oy ; ;
(MDBUT*ERRL7*IMDNMIIBr. 113)iMDBUII* ERRLT* iV DN W Ao S s Bt A o ey o
will never change existing employee benefits; it only prom- - john Armentrout, Respondent’s vice president for food
ises that by defeating the Union, employees would get 10 ang peverages and Hilton employee for 14 years. Among
keep existing benefits for a period of time (fiM DBUflI* ERRL7* fiNjIPRIM BgRaNai e Qrmentrout to Kemp and the others
total discretion of the Employer)fiMDBUfI* ERRL7*fiMDNMIl. Wasstigs ithene IIArsisetame in, Respondent’s part-time ban-
contained in the flyer is illusory and worth as much as any ~ quet servers who work part-time for other hotels as well,
promise made in any political campaign. All persons, includ- might find it difficult to work as much for these other hotels,
ing employees of the hotel, recognizes these promises for because the other managers would not want them influencing
what they are. | will recommend this allegation be dismissed. their employees. In his testimony, Armentrout essentially ad-
mitted making the remarks attributed to him. He explained
that his counterparts from other hotels had been calling him

Objection 26 states:

4. The objections

The record contains 61 objections filed by the Union (fiMDBUASERIRIZ buit the union campaign and to report
Exh. 2(fiMDBUfl* ERR17*fiMDNMflg)fiMDBUfI* ERRL7*fiM DNKIIik

iV rders not ire an t- ithd
to hearing and several are identical to unfair labor practice - pg&ﬁ%ﬁr&%ﬁ@g% ?}%ﬁ?ﬁrﬂgs were withdrawn

. ¢ X g o union issue had been resolved. Armentrout explained the
alegations covered in the prior segment of this decision thinking behind the warning he conveyed to Kemp and the
(fiMDBUf*ERRL7*iMDNMfIG.C. Exh. 3(fiMDBUfl* ERRL7*fiMaRiM )i MB BUGY: =i MONNGH. PRors 18NV DBUSRERR17* fiMDNM{l
was withdrawn during the hearing (fiMDBUfI* ERR17*fiM DNM fhi6st 16D AHEVUPBEibr & RRIGMMMANMDB. Lescardinoviy. . . .
the Supplemental Decision, Notice of Hearing and Order  Sp they didn’'t want to take a chance of having individuals
Consolidating Cases (fiMDBUfl* ERR17*fiMDNMfIG.C. Exh. 3(filvdaikt] 1Ry *did aivMd | ehdViiadg Uk BiRRpaHavidiMIgfiM DBUfI* ERR17
14, 15, 18, 26, 28, 29, 31, 32, 36, 38, 39, 58, and 59. Closer causes’ (fiMDBUflI* ERR17*fiMDNMfITr. 1917-1918)fiMDBUfl* ERR17*fiML
scrutiny of the record, however, requires that this list be  would have expressed the very same concern if the organiz-
pared down further. | find that Objections 14, 15, 31, and 36 ing campaign had been at a different hotel, because he pos-
also parallel unfair labor practice alegations and it will not  sibly would have felt that his boss, Hughes, would not have
be necessary to discuss them further. As to Objection 18 wanted him to hire part-time people associated with a hotel
(iMDBUflI*ERR17*fiMDNMflhotel told employees that popular A sHS Wi 9Bsavaseitrying to organize a campaign (fiMDBUfI* ERR17*fil

jobs or otherwise suffer reprisals if employees failed to de-

feat the Union)fiMDBUflI* ERR17*fiMDNMTI; Objection 29 (fiM DB U SRS X1 SN FRofGeo Belyia ifed

ing prounion employees to work longer and less desirable

hours)fiMDBUfl* ERR17*fiMDNMTl; and Objection 58 (fiMDBUfl

union literature by complaining to the local police, no evi-
dence was introduced regarding those objections and | will
recommend they be overruled. Before turning to the remain-
ing six objections, some preliminary observations are in
order.

The unfair labor practices found above track some of the
objections filed by the Union. The Board has held that con-

interferes with the exercise of a free and untrammeled choice
in an election. Del Tex Optical Co., 137 NLRB 1782, 1786

(fiMDBUflI* ERR17* fiM DNMfl1962)fi M DBUfl* ERR17* fiM DNMflhectielirie: Bopdides Paiekdhgheele
Electric Co. & Mfg., 134 NLRB 1275 (fiMDBUflI* ERR17*fiMDNMfl1961)fiMDBUII*E

& Rubber Co., 138 NLRB 453 (fiMDBUfl* ERR17*fiMDNM{fl1962)fiM DBUfl* ERR17* il

805. Chromally American Corp., 245 NLRB 934 fn. 1

1918-1919)fiMDBUflI* ERR17*fiM DNMfI.

2807 (iMDBUfI*ERRL7*fiIMDNMIID.C. Cir.

%’ - in: - ition,
a ette%ﬁ?h%%@p%ﬁ’@ \%(f?%?ég I en@Pt&orrs %ﬁélgﬁaﬁﬁ Street
Journal, stating in part, ‘‘Washington, D.C. is not a union
city and never will be one for janitors’’ Based on this and
other evidence, the court issued the injunction. So too in the
instant case, | will sustain the objection to Armentrout’s
statements made to bargaining unit employees threatening
loss of employment opportunities if the Union was not de-

ons | _ _ _ - feated. See J. T. Socomb Co., 314 NLRB 231 (fiMDBUfl* ERR17*fiMDNM 1
duct violative of Section 8(fiMDBUfI* ERR17*fiMDNMfla)fiMDBUfl* ERR17*fiM DNM (fiMDBUfI* ERR17*fiMDNMI1)fiMDBUfI* ERR17*fiMI

24Most of the unfair labor practices found above occurred during
so-called critical period, the time between the filing of the petition,

190y cheBBANRHeRBerath | deal

l,,g@a_ 279,
994)fiMDBUFl* ERRL7*fiM DNN
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b. Objection 28
Objection 28 states:

The Employer unlawfully created an atmosphere of fear
and violence by falsely and dlanderously telling em-
ployees that union officials had vandalized automobiles
owned by antiunion employees.

Much evidence was presented regarding alleged vandalism
of cars during the union campaign. For example, Trevino tes-
tified that on October 22, Supervisor Sandy Warbington told
Trevino and other employees that cars belonging to
procompany employees had been vandalized and that such
acts would not be tolerated. About the same time, Supervisor
Dean Lane repeated the same message to employee Brian
Taylor. When Taylor, a strong union supporter, said this was
a bunch of garbage, Lane said he had evidence which he
would produce at the right time. In his testimony, Lane pro-
duced no credible evidence, but instead testified it was a nor-
mal occurrence to have vandalized cars in the parking lots,
and when a large concert occurs, the incidents go up. He also
claimed that it was Taylor who raised the issue of vandalized
cars and that Lane never attributed the damage to the Union
or union supporters. Without hesitation, | credit Taylor's ver-
sion of the conversation.

According to employee Vevia Ablang, with respect to a
meeting of employees on October 27, Santo said that union
people were messing with cars of the antiunion people. In his
testimony, Santo admitted discussing vandalized cars, but de-
nied attributing the damage to union supporters. Instead, one
of the employees at the meeting said union supporters were
responsible. Although Santo was supported by Watts in her
testimony, | credit Ablang’s version. On cross-examination,
Santo conceded some vandalism against cars was a common
occurrence.

Finaly, for all the complaints by company officials about
vandalized cars, the company official with the most knowl-
edge about the subject, Dave Bennett, security chief, testified
that in mid-October about three—four cars owned by hotel

The Excelsior list25 is contained in the record (fiMDBUflI*ERR17*fiMDN
22)fiMDBUfI*ERR17*fiMDNMfl. According to union agent and union w
Pinckard, he picked up the list from the Board’s Regional
Office in Oakland on October 12. About 13 other union offi-
cias had been brought into Reno to contact listed employees
in order to campaign for the Union. Many of the names con-
sisted of first initials instead of full names and omitted apart-
ment numbers in some cases. In those cases where there
were more than one employee with the same name, or where
the listed employee lived in a large apartment complex, par-
ticularly a gated community with guards at the front gate,
union agents were impeded in their efforts to contact listed
employees.

Based on a recent Board decision, | sustain the Union’s
objection. See North Macon Health Care Facility, 315
NLRB 359 (fiMDBUfl* ERR17*fiM DNMfl1994)fiM DBUfl* ERR17*fiM DNMTI.
clude employees first names on the Excelsior list was
deemed sufficient to merit a new election. Within the spirit
of that case, | find failure to include apartment numbers,
where reasonably available, renders the election equally defi-
cient.26

d. Objection 38
Objection 38 states:

The Employer unlawfullly attempted to interfere with
the conduct of the election by appointing as an election
observer a person closely identified with the Employer.

Tellez and the other nonsupervisory employees who were
permitted to campaign around the hotel on worktime were
acting as agents of the Employer. See Aluf Plagtics, 314
NLRB 706 fn. 1 (fiMDBUfl* ERR17*fiM DNMfl1994)fiM DBUfl* ERR17*fiMDI
1036 (fiMDBUfl* ERR17*fiMDNM{f1988)fiM DBUfl* ERR17* fiM DNMfl. Board
sons closely identified with the employer. Watkins Brick Co.,
107 NLRB 500 (fiMDBUfl* ERR17*fiM DNM{l 1953)fiM DBUfl* ERR17* fiM DN
| find that the instant objection is governed by the case of
B-P Custom Building Products, 251 NLRB 1337 (fiMDBUfl* ERR17*fiMDNN
that case, a nonsupervisory agent of the employer relayed in-

employees had been vandaized (fiMDBUfI*ERRL7*fiMDNMfQEMatiQRy &om (gnanggement to employees and had been
scratches in the finish)fiMDBUFI* ERR17*fiMDNMSl. Bennett coblBCRbECYeMERmEMeNiHY  strategic position where employ-

police were notified, but his investigation showed that the
owners all worked in the housekeeping department and that
they did not share any common background or points of

ees could reasonably believe he spoke on their behaf (iMDBUfl* ERRL7*fiMI
1338)fiMDBUflI* ERR17*fiMDNMf{l. In the instant case, while Tellez was excus
normal duties to act as a management surrogate or agent,

view (fiMDBUfI* ERR17*fiM DNMSITT. 2363—2364)fiMDBUfI*ERWWWd reasongbly believe she spoke on manage-

Based on the facts recited above, | sustain the Union’s ob-
jection and find Respondent was responsible for undermining
the Union by spreading and perhaps instigating unfounded
rumors.

c. Objection 32
Objection 32 states:

The Employer unlawfully and knowingly provided to
the [Board] an inaccurate and incomplete list of the
names and addresses of employees eligible to vote in
the election known as the Excelsior List, in order to ob-
struct the conduct of the election and interfere with or
prevent communication between employees and the
Union.

ment When the election was over, Santo ratified her
activities and that of the others by sending them letters of
gratitude. Accordingly, it was improper for her to function as
Respondent’s election observer in light of her status as Re-
spondent’s agent. B-P Custom Building Products, supra at
1338. | sustain the Union’'s objection.

e. Objection 39
Objection 39 states:

25Excelsior Underwear, 156 NLRB 1236 (fiMDBUfI* ERR17*fiM DNMfl 1966)fiM DB Uf
26| decline to consider the question of the aleged late-filed Excel-

sior list, because that issue was not the subject of a separate objec-

tion and because | am not aware how the issue is reasonably encom-

passed within the instant objection, even though it may have been

litigated.
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The Employer unlawfully attempted to interfere with
the conduct of the election by posting an anti-union
banner so as to cover a portion of the official [NLRB]
Notice of Election, and otherwise covering portions of
the text of the Notice.

The evidence shows that about 10 days before the election
there were three identical notices posted in three separate lo-

cations around the hotel in three languages (fiMDBUfI* ERR17* f|
and Chinese)fiMDBUfl* ERR17*fiMDNMfl (fiMDBUfl* ERR17*fi M

were near the timeclock in the grey area of the hotel, near
the room service department, and in the employee cafeteria
On November 3, the Board agent in charge of the election,
together with representatives of both sides toured the area to
inspect the notices and to prepare for the election on the fol-
lowing day.

The Union presented evidence that in two of the locked
glass cases, the notices were obscured because the cases
were not large enough. The notices were posted by Sullivan
who acknowledged a minor problem with fitting the notices
into the cases. He testified however that by carefully folding
the notices in a certain way, they were al readable by em-
ployees. | credit this testimony.27

As to the notices posted in the cafeteria, | find, and all
agree, that a portion of the notices were obscured by an em-
ployer campaign banner. According to union witness Edgar
Field, assistant field director of the Carpenters and union rep-
resentative on the November 3 tour, the banner was hung in
the cafeteria in such a way so one side of the notice was not
visible. According to Wright, the English notice was not ob-
structed at al, however, the other two notices were covered
2-3 inches until Wright removed the offending banner on the
afternoon of November 3.

In light of the above, | find there has been substantial
compliance with the Board’s policies and | will recommend
that this objection be overruled.

f. Objection 59
Objection 59 states:

The Employer unlawfully interfered with, restrained
and coerced employees in the exercise of their rights
under the [Act] by threatening, harassing and openly
maintaining surveillance of pro-union customers and
guests.

The evidence in this segment may be divided essentially
into three parts: what Sears did; what Respondent did to
Sears; and my conclusions. First, on October 20 and again
on October 26, Sears went to the executive offices for the

ostensible purpose of delivering letters to Hughes (fiMDBUfl* ERigd#*

deserted, and then wandered around the area for the osten-
sible purpose of attempting to find Hughes office. On his
October 26 tour around the executive offices, Sears was ac-
companied by a second union attorney named Craig Rosen-
berg who did not testify. In each case, Sears never did de-
liver the letters to Hughes, but instead delivered them to oth-

ers (fi M DBUfI* ERR17*fiMDNMfIBennett, Santo’s secretary)fiMDBUfI* ERR17

hes.
'ﬁfﬂl-‘! ﬁ?‘i o0 M@éﬁnwnﬁg)ﬂ*ERRﬂ*ﬁMDN

at the bottom by two others. One said to Sears, ‘‘[O]ur boss
wants to make sure you find your way to the nearest exit.”
During both visits to the executive offices, Sears was wear-
ing a bright red windbreak with a Carpenters logo on the
back.

On November 2, Sears checked into the hotel for 3 nights,
and that evening patronized the casino and met other union
representatives in and around the Hotel. All were dressed in
the distinctive red union windbreaker. At the end of the
evening, as Sears waited for the elevator on his way up to
his room, Bennett asked to see Sears' room key as proof he
was a guest. Under protest, Sears showed his key,28 but not
satisfied, Bennett accompanied Sears to his room ‘‘to make

sure his key worked for his room’’ (fiMDBUfl*ERR17*fiMDNMflthat is, a

Bennett, Sears could have kept a key from his prior stay or

found a key on the floor)fiMDBUfl* ERR17*fiMDNMTl. Bennett conceded tha

not behaved in any unusual way and that it was not his prac-
tice to ask persons waiting for an elevator, if they were
guests or to show their room keys. Bennett also testified that
Sears was kept under surveillance by security cameras in the
hotel and casino and his movements were tracked at all times
while he was a paying guest of the hotel. Moreover, his pho-
tographs were secretly taken without his permission.

Sears was treated in the manner described above pursuant
to the mid-October order of Santo, after he had been in-
formed that Sears had been roaming around the executive of-
fices and that union officials had harassed Jolly in the coffee-
shop.2® Essentially, Santo told Bennett that when Sears or
other union officials came on the property, the security de-
partment was to keep an eye on them.

In light of the above, | begin my analysis by questioning
the judgment of Sears for roaming around Respondent’s ex-
ecutive offices under the guise of delivering an urgent letter.
Nothing in either letter was so urgent that a messenger serv-
ice could not have delivered them without raising the issues
| see in Sears behavior. Nor do | see why the letters could
not have been left at the front desk with a request to give
them to Hughes immediately. In sum, | find an arguable

28The following morning, when Sears returned to his room, a se-
N bsitedhs. see his key.

11, 14)fiMDBUfI*ERR17*fiMDNMfl. The gist of these letters was?a/AoreplinyesbeateReinda Jolly testified that she worked as a

spondent’s interference with the Union's campaign rights.
Each time, Sears went to the hotel, he arrived about noon-
time, claimed surprise to find the executive offices somewhat

27 According to Wright, even though the notices could be read as
they were in the case, the Board agent responded to the complaints
of union representatives on November 3 and taped three additional
notices in English, Spanish, and Chinese to the wall, near the time-

clock and room service locations (fiMDBUflI* ERR17*fiMDNMSITr.

order to post additional notices on the wall is not probative evidence
of any issue in this case, where the agent did not testify.

food server in Respondent’s coffeeshop and was employed on the
property for 6 years. During one summer’s day, she served food to
a table of four men, one of whom alegedly was a union official
named Bashore, who did not testify. When she went to take their
order, one of the men said they were her new union representatives.
Jolly, a strong employer supporter, denied they were or would be her
union representatives. Then one man put his hand under the table
and asked Jolly if she wished to see his gun. Jolly reported the inci-
dent both to her Supervisor Formico and to Wright. The latter passed

1490Hi0AD BUH HEIRR HtfiSAn Mt RespoBdent cagestids, Br. 134, that

it provides some foundation for what happened to Sears. | assign it
little weight for that purpose however.
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provocation by Sears.3° On the other hand, if Sears behaved
in an overzealous manner, perhaps attempting to make a
statement by his personal delivery of the letters, Respond-
ent's punishment does not fit the crime. Asking Sears to a no-solicitation/no-distribution policy.

produce his room key and then accompanying him to his (iMmDBUfl* ERR17*fiM DNMfIf)fiMDBUfl* ERR17*fiMDNMfl By granting e
room—when Bennett could have used his radio to verify paign.

Sears status as a registered guest—if there was a bona fide (fiMDBUfl* ERR17*fiM DNMflg)fiM DBUfI* ERR17*fiMDNM{l By requiring ¢
question to begin with—constitutes pure harassment. Bennett, button or T-shirt as unlawful interrogation.

of course, was acting as Respondent’s agent when he har- (fiMDBUfl* ERR17*fiM DNMflh)fiM DBUfl* ERR17*fiMDNMfl By telling en
assed Sears. Southern Maryland Hospital Corp., 293 NLRB vote in the election.

1209 (fiMDBUflI* ERR17*fiMDNMfl1989)fiM DBUflI* ERR17* fiM DN{¥i i Db fireaimper r+aivBoais 4t Hhr Dapds| oERRATefi MDNM{fl By threatenin
and the maintaining of surveillance of his activities violates benefits, or unspecified reprisals, if they supported the

Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17*fiM MG (fiM DBUfI* ERR17*fiM DNMfl1)fiMDBUfl* ERR17*fiMDNMfl of the A
314 NLRB 929, 936-937 (fiMDBUfI* ERR17*fiM DNMfl 1994)fiM D BIMIBERA: EreivARNINID Nt grieoBanERRUTtIMDNMfl By telling er

(fiMDBUfl* ERR17*fiM DNMfld)fiM DBUfl* ERR17*fiMDNMfl By threateni
closed before the Union could come in.
(fiMDBUfl* ERR17*fiM DNMfle)fiMDBUflI* ERR17*fiMDNMfl By maintainil

measures used against Sears, without any valid reason tends
to interfere with, restrain, and coerce employees in the exer-
cise of thelir rights guaranteed by Section 7 of the Act. Com-

pare Metal Industries, 251 NLRB 1523 (fiMDBUfl* ERR17+fiM DNNFQSEN BRI ERRORIMBNMIE Gex tRereemaMDNMA By creating 4

reasons, the taking of surveillance photographs of Sears with-
out his knowledge or permission is an additional violation of

Section 8(fiMDBUfl* ERR17*fiMDNMfla)fiMDBUfl* ERR17*fiMDN f
751 (fiMDBUfl* ERR17*fiMDNM{fl1994)fiM DBUfl* ERR17*fiM DM{mg
(fiMmDBUflI* ERR17*fiMDNMfl1993)fiM DBUfl* ERR17* fiM DNMfli,HG<H| rpg

tained.

g. Recommendation

Based on the foregoing, | recommend that the Board over-
rule Objection 39, and that it sustain Objections 26, 28, 32,
38, and 59 and that the Board set aside the election in Case
32-RC-3720 and direct that a second election be conducted.

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES ON
COMMERCE

The activities of the Respondent, set forth in section 1V,
above, occurring in connection with the Respondent’s oper-
ations described in section |, above, have a close and inti-
mate relationship to trade, traffic, and commerce among the
several States and tend to lead to labor disputes burdening
and obstructing commerce and the free flow thereof.

CONCLUSIONS OF LAW

1. Respondent Reno Hilton Resorts Corporation d/b/a
Reno Hilton is an employer engaged in commerce within the

meaning of Section 2(fiMDBUfl* ERR17*fiM DNMfl6)fiM DBUfl*

2. The Union, United Brotherhood of Carpenters, Western
Council of Industriad Workers, United Brotherhood of Car-
penters and Joiners of America, AFL—CIO is a labor organi-

zation within the meaning of Section 2(fiMDBUfI* ERR17*fiM DN
3. Respondent has violated Section 8(f|MDBUfI*ERR17*f|MD{3

committing the following acts:

(fimDBUfI*ERR17*fiMDNM(fla)fiMDBUfI* ERR17*fiMDNMI{l Bynsoléciingg mmqmgesdTwmp@mem@ht

and implied promises to rectify them.

(fiMDBUfl* ERR17*fiM DNMflb)fiM DBUfl* ERR17*fiM DNMf

the union and how they intended to vote in the election.

they are showing disloyalty to supervisors and to the hotel.

(fiMDBUfl* ERR17*fiMDNM(lK)fiMDBUfI* ERR17*fiMDNM{l By promising

efits if the Union was defeated

tivities were under surveillance.

fi MDBUfI*ERRl?*flMDNMfIm)flMDBUfI*ERRl?*flMDNMf
W&B&*MM{#M DERRWERRRRATRIHARMN
BEAP: bR ﬁ%NMﬂQATs)ﬁMDBUﬂ*E

|'fy Wi MorkwRE it

JsARCEPBMaN A TORMRRERR kP PBjeEs listed

in Section 2(fiMDBUfl* ERR17*fiM DNM{I5)fiMDBUfl* ERR17*fiMDNMf| of tf

sideration of these proposals by management.

5. In Case 32-RC-3720, Objections 26, 28, 32, 28, and 59
are sustained.

6. Other than specifically found herein, Respondent has
committed no other unfair labor practices.

REMEDY

Having found that Respondent has engaged in certain un-
fair labor practices, | recommend that it be ordered to cease
and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

At the beginning of the case, the General Counsel an-
nounced that it was seeking certain extraordinary remedies,
which he then described in detail. As authority for the re-
quested extraordinary relief, the Genera Counse cited

Sambo’s Restaurant, 247 NLRB 777 (fiMDBUfl* ERR17*fiMDNM{fl1980)fiMD
794 (fiMDBUfl* ERR17*fiMDNM{ISth Cir. 1981)fiMDBUfl* ERR17*fiM DNMfl

In considering the General Counsel’s request which is re-
newed in its brief, and joined in by the Union in its brief,

e S AR R R B AN fpun- errar-ive

that alleged, and other arguments raised by Respondent.
The unfair labor practices committed by Respondent in-
clude interro atln em I ees on rohlblted subjects solicit-

|sm benefits

WH&EH“[ ?n&%@\ﬁfﬂﬁé%ﬁ%edéﬁ
outcome of the union election, establishment o;@%ua_llty ac-
ICts no-
solicitation/no-distribution rule. All or most of the unfair
Bipontpreogaiing reropleyies plepii getnet tiiades jasandofl Re-
spondent’s highest officials such as Hughes, Santo, Lane, and

(fiMDBUfl* ERR17*fiMDNMflc)fiMDBUfI* ERR17*fiMDNMfl Byodhectihy Bl ayiethdosbaveve Gimorttias fespbraient has

their clothing.

30| also question Respondent’s lax security standards which permit
an unauthorized person to enter the executive offices at noontime
without restriction.

demonstrated a proclivity to violate the Act and has exhibited
a genera disregard for the employees fundamental statutory
rights. Accordingly, a broad remedial order is warranted. See

Hickmott Foods, 242 NLRB 1357 (fiMDBUfl* ERR17*fiMDNM{l1979)fiMDBL
Services Industries, 315 NLRB 285 (fiMDBUfl* ERR17*fiM DNMfl1994)fiM DB!

&:fMEDNMII 1)fiMDBUT
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In comparing the facts of the instant case, however, to
those in Sambo's Restaurant, supra, | am not inclined to
grant all of the General Counsel’s other requests for extraor-
dinary relief since | cannot find that Respondent's unfair
labor practices are so outrageous or pervasive as to justify
al the relief sought. | recommend as follows:

(fiMDBUfl* ERR17*fiMDNM({l1)fiM DBUfl* ERR17*fiM DNMf

ies of the attached notice, marked ‘‘Appendix,”’3! mail a
copy of the notice to each individual current employees2 at
his or her home address and to al employees on the payroll
at the time the unfair labor practices were committed, and in-
clude a copy in appropriate company publications. All such
notices, both mailed or posted, are to be signed personally

within 1 year of the date of this decision, or within such ad-
dition time as the Board may grant, furnish the Union on a
timely basis with the complete names and addresses of Re-
spondent’s current employees including apartment numbers
where applicable.34

[Recommended Order omitted from publication.]
Ln addition ta posting at its Reno, Nevada facility, cop-
ous, was not so serious as to require this remedy. If | erred in this
respect, | would certainly include the option of having the Board
agent read the notice while Hughes or Santo were present.

34| decline to recommend the other extraordinary relief requested
by the General Counsel primarily because the level of unfair labor
practices found does not justify that relief, but also because the

. : * * fi a0: W Raf| i ications
by Ronald Hughes or Tony Santo;3® (fiMDBUfI* ERR17*fiMDN %@?&Q@o%@ %ﬁ%ﬁ ﬁi‘\;ﬁﬁw Uﬁgéﬁﬁﬁ i

31The posted notices are to be published in English, Spanish, Chi-
nese, and Tagalog.

32Throughout the remedy, by ‘‘employee’”’ is meant bargaining
unit employee.

33|n Three Ssters Sportwear Co., 312 NLRB 853 (fiMDBUfI*ERR

Board modified a recommended order to provide that the named
company official, at his option, either read the notice or be presented
while the notice is read by a Board agent. | decline to order the no-
tice be read at al, because Hughes' and Santo’s conduct while seri-

ermor cannot is re-
quired to dissipate the effects of Respondent’s unfair labor practices.
If a broad order is granted and Respondent commits additional unfair
labor practices prior to the second election, a bargaining order may
be in order. Finaly, in light of the above, it is unnecessary to deter-

ine if ?ﬁg *ﬁ;]gqe " !ﬁﬁ t. 841 (fiMDBUflI*ERR17*fiMDNI
wou%i Peigtﬁlct tl eggloard S Iroaédmr?e%\zeg: pov’%/‘ire lﬁ? erboard Corp.

v. NLRB, 379 U.S. 203, 216 (fiMDBUfl*ERR17*fiMDNMfl1964)fiM DBUfI* ERR17*filV
remedies. However, see Three Ssters Sportswear Co., supra, 312

NLRB at 853, a post-Lechmere case, where the Board affirmed spe-

cial access remedies for the Union.



